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With an APPENDIX. | 


that the Law 


OD brings on us, or we are not ; 
Authority i Lon. the Prince 

| hath nothing to mamta his Right, andevery 

 USURPER, that maſters him, Pall baue a better Right, 

by bow much more Power he has to ftrengthen his NN 

Pretenſions. Dr. Burnet's Sermon, Rom. 13. 5+ p. 1 

a Man vom a Vow unto the Lord, or ſmear an Oath 10 bind bis 5 

Soul with a Bond, be ſhall not break his Word,” he ſhall do accor« 

_ ding; 70 af aer proceeds out of bis . Num. 30. 20. 
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| H AVE little or nothing to fay by : 
way of Preface, but only to tell the 
' Readet how Tc came to make theſe Re- 

marks; and to give him ſome ſhort Ace- 


count of them. As ſoon as 1 heard, that 5 


Mr. H. bad Publiſh'd bis View, I pro- 
cured it, and read it over, and when that 


was "Ns. 1een laid it 92 de, as hazing, py 


as [ thought, nothing new in it. But 


hearing, Meere 1 came, that it was a 
ſhrew'd. Piece, and. applauded by Men 
of deep Reach and profound Judgment, and 


ſuch as made 4 Figure i in their ſeveral Pro- 


Feſtons; I reſold d to take it up again, 
and Head it oder more carefully, and, 45 I. 3% 
read, to make "ſome Remarks upon ir, and .9 


to anſwer whate der look? d like an Argu- 
ment, for my own Sattsf action, mich J 


did Va rind; ; And then few 4 N 


A 2 3 


ne 
t a particular Friend, whom I knew to 
nh = good Judge of things of this Nature: 
He having perks d and approv'd them 
advis'd me to fortify, what I had thus 
writ off band, with Authorities of ſome | 

of our Ancient Engliſh and Latin Hi. 
ſtorians, and old Statutes, and then make 
them Publick: But this I was very un- 
willing to do, becauſe I ſaw it would cre- | 
ate me a great deal of trouble, and put me 
ts the drudgery of tranſcribing the whole. 
To o avoid thi, I tookupa Reſolution 7 
| [ collect and lay together ſome Paſſages «7 
Ia and Hiſtory, applicable to the Sub. 
ject in band, and print them by way of | 
Appendix, that the Reader ſeeing the 
Authorities all together, might be able to 
male the better Judgment f the Opinions 
of our Fore-fathers, as to the Pretenſions + 
I nigbt, I confeſs, have ſaid à great 

| deal more, and ſome perhaps will not be 

lead that I have not, but I cannot belp 
[ED e 
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PREFACE. 


. a 1 think 1 have faid enough to ſhew 
that our Conſtitution is miſrepreſented by 
- Mr. H. throughout his whole ook _ 
is as much as is needful. ee 
I might hade ſaid, that tht 570 ks, 
as Mr. H. ſays, pleaded Henry IV Par- 
don, yet he did not thereby own his Right, * 
any more than thoſe Loy al Gentlemen in 
_ CromwelFs Time, who > plaadet his Par» 
dr ſought for it, b, br e. 
to be King de j jure. 1 have faid - 
that ſome Actr made even byKingsde 2 | 
(as ſome made by Hen. Vin. 4 Ring de 
15 and bis Parliaments) were never re- 
2 d, and yet no more notice taken of em 
in following Reignr, than if they had ne- 


Der been made, being againſt the Engliſh- _ 


| Conſtitution ; and that Mr. H. knew 
this well enough, but wiſely took no notice 


of it, becau it man have Jpoil d bie 2 


, Hypothehs. T might — 


have at the end of FY Remarks! 5 _—_ 


ded ſome Queries, which may be of uſe,aud 
Five wa to o ſome Paſſa ages in | the Book, 
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Pp. REF A c E. 
but I am, aware: that it will be ſaid. by 
ſome captious Readers,that I forget my 1 ſelf, © 
; becauſe F propoſe ſome things, by way. of vv 
Queries, that were urg d in the Remarks 
as Arguments, to prove. that- there were 
1 anciently ſuch People as we now call Non- 

Jurors, Oc. but I can aſſure them there 
is no ſuch Matter. I did not forget my © 
ſelf but did it deft znedly, and for Keaſons - 
known to my ſelf. If any have a mind 
br gueſs at my Reaſons. they may, they 
hade their Liberty, perhaps it may do them 
ä good. T1 am reſoler d 1 Je: give, them none, 
unleſs they can ſhaw me Statute or Com- 
mon Lam for it. 

I have likewiſe i in the A 8 prin- 
red fo much of that part of Mr. Prinn's 
| Plea for the Lords, as ts to my purpoſe, 
(and often referred to in the Remarks), for 
two Reaſons : Firſt, Becauſe bat he 
en ays will ſerve for an "Anſwer to the moſt 
Material Parts of Mr. H' View. And, 
Secondly, e . one cannot bre, ; 
cure the Book... . 
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r 
I fhould hade taben notice in the RE 
| marks, Tha the People 4 ab the 
Pope and his Clergy, were ready nut 
times to own Uſurpers, and ſubmit #6 
em as de jure; and for the ſame Rea m 
do i. e. Intereſt. For the); as wef m 
ſttße Popiſh Clergy did expeft tc bays = 
fh Laws made in their favour byte 
facto King, ds Kings de jure, 9 
knew, would not "eaſily grunt," being Fe. 
r merallyto the Diſadvantage if the Grown. 
Dr: Brady in hit Hiſtory of the Sue. 
fon, p. 37. "ſays, That: rh Barens 
or Major Part of hem, always hargaint t 
and made Terms with Uſurpers to hn 
own Advantage, and Diſadvantage of £ 
be Crown. And my Lord Bacon, in 
| Hie of Henry V II P. 3. ſays, 
| of Richard II's Laws (and it holde true 
| noſt of the Laws made by de facto 
| Kings) That as for Politick and whole. 
ſome Laws, which were enacted in his 
Time, they were but the Brocage of an 
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us urper, thereby to wooe and win the 

earts of the People, as being Con- 

is to h j That the true 
Obligations of Se ereignty in him 
fail d and were wanting. And hence 

obably came that Villainous' Mob Apho- 

riſm, That is ſo much 2 by Per- 
ons ill affected to Hereditar archy, 
viz, That he that hath 


f * * 
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* Se ret 


* "And nc now 57 any ad 1 do not: bke the 
ſwer, I bave here given, let 1 
8 a better, and I dare affure him that 


in ſo doing, he wil oblige. 
GLISH-MENy and. particularly 
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lou are l met. Tou are the 
. the very Perſon 1 5 been hunting 
EDT 


Py 
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„„ B. Why 4 Whats the Matter > 
= i What extraordinary Buſineſs can you have witly 


RK 


4 Troth, my Buſineſs i is not very extraor- 

_ dinary. I only want your Opinion of Mr. Hs 

i Book, which makes ſuch a mighty noi f 

3 Tenn. I have ſeen it, and read it curforily - 

IB. S0 have I, and that's all ; L have it in 

my Pocket; and, if you'll go with | me to Vs Z 

_ uſe, w ell read it over a ain together: . 
= 1 Nan all my Heart : Lis not v 


Te) 


. No. But ſome ſay there's a great deal in 
it, and that it is unanſwerable. He hath taken 
2 full View, and ſaid more than any one upon 
the Subj ſeck of our Engliſh Conſtitution, He 


hath ontdone the Lawyers themſelves. 

A. Say you ſo ! Pray let us go into a private 

Room, and make ſome Remarks upon it. 15 
B. With all my heart. | 

A. The Title 1 runs thus, A Fier of the 

Engliſh Conſtitution, with Reſpes, -< 

B. Well | Let it be View or Review, I will 


not trouble my Head about that ; becauſe Book- - 


eller. pretend: a de faclo Right, to give Titles 


to Books ; and the Title may be the Bookſel- 


lers, and not the Authors. The Bookſellers 
have a Title-Club in 
A. Be it ſo, I begin with the Book. He 
ſays, Chap. 1. p. 1. I ſhall firſt conſider the 
* Authority of the King, for the Time being, &c. 
B. King for the Time being ! What does he 
mean by that? In our Acts of Parliament, 
and in our common Diſcourſe, when we ſpeak 
of an Officer or Magiſtrate for the Time being, 
we always mean one that is ſo according to Lam, 
as My Lord Mayor, for the Time being, the 
Sheriff for the Time being; that is, my Eord 
Mayor or Sheriff choſen according to Cuſtom, 
a thc City-Charter. And if, y 
he means ſo, where og mighty Diſcovery >. 


Every Body noma, as well as Mr. H. 75 


time 13 5 


'% 


— 
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5 N 
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FED 
A. That's true. But by King for the tie 
being, Mr. H. means one that is in Poſſeſſion 


_ vight or wrong. For he ſays, Allegiance is due 


to a King de facto, or in Poſſeſſion, andſto him 


ONLY. ab £ 8 
Z. Bate me an Ace, quoth Bolton. Cer- 
tainly, if this be his meaning, he uſed the 


wrong End of his Perſpective, when he took 
his View of our Engliſh Conſtitution ; for our 
Las require Allegiance only to Kings de jure, 


A. But hell demonſtrate to the contrary, 


both from Common and Statite Law. 


* 


B. If he can do that, he Il do more than a- 
ny of our Common Lawyers ever did, on 
could do; and that's a bold Word, my Friend. 
A. Common Law is common Cuſtom and U- 
E 7 OI . | 
B. Be it ſo. Then I ſay, Allegiance is not 
due to a King de facto ON LY, by Common 
Law; for pray what Common Lam, or Cuſtom 


had the firſt King de facto to plead > Could "RY 

he plead Cuſtom, before there was any fach _ 3 

thing? This would be abſurd-in the firſt 1e 

Fact, whatever it were in others; and to this 5 by 

Mr. H. ſeems to agree, p. 25. when he ſays; } 
flow til after & — 


Immemorial Cuſtom ic not of 
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14) 
A. Common Cuftom and Uſage 1s ſo evi- 
dently on the Side of the Regnant King, that 
the People of England always ſubmitted, and 
took Oaths of Fudelity to the 13 Kings, who 
from the Conqueſt to Henry VII. came to the. 


Throne without Hereditary Titles, as well as 
the Six Hereditary Kings, who reign'd in that 


„ oP FA | 
B. We'll grant all this, and yet the People 


of England might take Oaths of Fidelity to 


em, as coming. to the Throne with an Here- 
ditary Title, for all that. For moſt, if not all, 
thoſe that.came to the Throne by Uſurpation, 
claimed as Heirs.or Conquerors, or both, as 
William the Conqueror, and always declared 
that they held. the Crown: by Title of Blood, 
and as ſuch their Parliaments. recogniz'd em, 
and the People ſwore to em. In ſhort, they 
were Kings de facto, and Uſurpers, but Alle- 
giance was paid them as pretended Heirs to the 
Crown ; and had Mr. H. liv'd in any of thoſe 
pretenſed Kings Reigns, and told the Uſurper, . 
or King de facto, or what elſe Mr. H. pleaſes 

to call him; that Allegiance was due to him, 


. *- not upon the Account of his:Hereditary Title, 
but merely on, the account of his Poſſ2//ton, 


without any previous Glaim, he would have 


G7 


been ſeiz'd and apprehended as a Traitor, and 
\, the Judges, notwithſtanding Mr. H's Common 


Cuſtom, would have made no ſcruple at all of 
. - aaa hg + 


Ty). 


condemning him, to- be drawn ;hang'dand quar- 


ter'd as a Traitor. ES | 
But to inſtance in one of Mr. H's 13 de 


faclo Kings,vis. Henry IV. who, as Mr. H. owns, 


Pala Hereditary Title, yet he claim'd the 2 


Crown as if he had; for he claim'd the Crown, 
and challeng'd the Realm, as deſcended from 
Henry III. Take the Claim! in 1 his own nwords, | 


and Engliſh. - 


- Jn the Name of Fader, Sonne, and 
Poly Ghoſt; J Henry ot Lancaſter, chal⸗ I 
| lenge the Rewme of Englonde, and the 
| Crowne: with all the Membres and the 
Appurtenances, als deſcendit be ryght 
- Ipne of the blode comeynge from the 


gude Lozd Yenry therde, and thzough =} 


that ryghtethat God of his Grace hath 


5 ſent me, with help of my frends, to re- 


cover it; the which Vewme was in 
point to be undone foꝛ default of Gover: _ 
nance, and undoing of the gude Laws, | 
| W inter 10. Script: b. 2757. 


* 


Poſt quam quidem vendlicationem, 6 1 =_ 


meum tam Doinini Spirituales quam Tem orales, 


G. onnes Status ibidem præſentes ſingillatim 2 3 


communiter interrogati quid de illa vendicatio- 


ne & Clameo ſentiebant, iidem Status, Ke xj 


toro i: abſq; game. mee, ; wil 
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. Dux præfatus ſuper eos regnaret, unanimiter 
Conſenſerunt, © „„ 


All the Uſurpers, (Oliver excepted) claim'd 


the Crown as their Right by Inbericance, and 


as being of the Blood Ryyal ; and tho' they 
knew very well, that another had a better Ti- 
tle, they made their Parliaments recognize 
them as Heirs; and of this Mr. H. cannot be 


ignorant. How then can he make Poſzfſton, 
or de fatto-ſhip ONLY to be the Enghſh Con- 


ſtitution 2 > het B 
Is not England an Hereditary Monarchy ? 
And does not Mr. H. own it in this very Page? 
How then ean he ſay, That Allegiance is due 
ONLY on account of Poſſæſſion £ He knows 


it, and I appeal to him for the Truth of it, 


That all our de facto Kings (knowing this to 


be an Hereditary Monarchy) always labour'd 


to make out an Hereditary Title, which they 
needed not to have done, if Poſſæſſion alone had 
been the Engliſh Conſtitution. They needed on- 
ly have ſaid, as Mr. H. does, The Conſtitutian 
of England gives the Crown to him that can 


get it ; J have got it, and therefore have a 


Conſtitution Right, and will keep it. But they | 


were wiſer. 


In an Hereditary Monarchy, the Crown de- 


ſcends to the next Heir in Blood; but if the 
Heir has no Right, becauſe he cannot ger Poſ- 


ſeſſion, 


Da * * f * . EY ny . — 
* IS. ** Lo f FD} * 1 
1 * , 


gion, what good does his Right do him? Li- 
naeal Deſcents, at this rate, are very uncertain 
Things; and an Heir had better be without them, 
if he can receive no Benefit by em. At beſt 
t is to have an Heritable Right without an In- 
heritance, which is ſuch a Right, as I believe 
no. Lawyer ever dream't of, and no Prince 
would ever think it worth his while to contend 
„ Appen. No 1, 10, II, 12, 13, 14, 16, 
If this Notion of Mr. H's be allow'd to be 
good, I will venture to ſay, that our Conſti- 
tution is not only the moſt ridiculous, but 
moſt unrighteous and pernicious Conſtitution 
that was ever yet in the World. For if there 
be no certainty to whom the Crown belongs by 
| Right of Inheritance, the Sword muſt al- 
ways be drawn, and a Standing Army muſt 
always be kept up to ſupport the Poſſeſſor; 
and thoſe that have a Right by Deſcent, mw 
(to uſe Mr. H's. Phraſe) cut their Way to the 
Throne with the Sword; and ſo, inſtead of a 
righteous Succeſſion of Inheritance, it will 
N a Succeſſion of Blood-ſhed and Confuſion. 
For if mere Poſſeſſion, which gives no Right 
to another Man's Eſtate, give a Right to the 
Crown, what ſhall hinder any ambitious Prince, 
who has Party big enough to ſtand by him, to 
diſpoſſeſs a Regnant King or Queen, or to keep 
the right Heir out of 5 Nothing, - | 


2 "och n— 


3. 4 > \g Ext. p 
„ » 


I can fee. The Crown at this rate, is a Prize, 
which muſt be ſet up, and;fought for, and he © 
that gets it, may keep it as long he he can; and 
if the righteous Poſſeſſor be. diſpoſſeſs'd, he 
muſt ſubmit to him that is ſtronger, and ſwear 
Fidelity to him too; for where there can be 
but one Rightful King, (as in England) all 
that are not Kings in Poſſeſſion, if they tarry 
in England, muſt ſwear, or dye for it. G. Bleſ- 
ſed Conſtitution! How happy muſt ſuch 2 
Prince be, whoſe Title is ſo precarious! And 
how haypy the Subject, that knows not to whom 
his Allegiance 1s due, but muſt ſwear to the 
Poſſeſſor, right or wrong, whether a Cade, 
Tyler, or Cromwell ! And yet Mr. H. owns 
this Kingdom, forſooth ! (any thing to the 
contrary notwithſtanding) to be an Heredita- 
ty Kingdom. O the Power of this ſingle 
Word Cuſtom ! It can make Contradictions - 
true, which old Ariſtotle, with all his Philo- 
phy, could never do; it can make the ſame 
Kingdom, at the ſame time Hereditary and 
nor Hereditary. My Friend, what muſt we 
do in this Caſe 2 The Conſtitution, for certain, 
requires us to pay our Allegiance to the King 
die jure, or the Hereditary King, but in comes 
Mr. H. with his old Cuſtoms, and muſty Tear- 
Boote, and ſays, we muſt pay our Allegiance 
to the Poſſeſſor, tho he be King only de ſacio. 
For my Part, to ſpeak my Mind freely, Ithink 


We 


TY 


ff we ought to ſtand by the Hereditary 2 
| tion, for that was long before Cuſtom, and Is 


much older, even as old as the el Mo- 
L narchy i it ſelf. 
The old ſage Politicians were wont to di- 


vide Monarchy. into Hereditary and Hlectiue, 


but they never once thought of Mr, Z's Mo- 
narchy, by Uſurpation ; this is purely his own 
"Invention, Tet him have 'the Honour of it ʒ and 
fuch as no Prince under the Sun will 2 
of, unleſs he! is mad, and weary of his King- 
dom and Life too; and no People in the whole 


World were ever ſo frantick, as to call an U- 


ſurper a Righeful King, or to ſay he had an 
Uſurpation-Right.. | 


But to go one Step fürther⸗ will Mr. H. 


ſtand by it, that what is oain'd unjuſtly, and 
kept by force, does, by the Common-Law, of 
this Kingdom, become a juſt Poſſeſſion 2 If 
he will, he muſt, if there were ſuch an un- 
righteous Cuſtom, own, That a Son or Ser- 


_ vant, having got Poſſe 72 on of his Father's, or 


| Maſter's Eſtate, has a Good and Legal Right 
to it : Or a Houſe- breaker, or High- way- man, 


having taken away Mr. Hs Goods, or Purſe, 


by his own way of arguing, has a Righr to 


chi, having the Poſſæſſion of them. And if 
he will not ſtand to this, I defire one wiſe 
Reaſon from him, or any of his Lawyers, why 
2 Caſe of a Rightful * mull be —_ 

an 
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than that of his Subjects. Or how the Eſtate - 


ofthe Crown, which of all others is the greateſt, 
can be, contrary to the Laws of \ pron; 
Juſtice, and God's Commands, ſubject to ſuch 
Tyrannical Cuſtom, more than the Eſtates. of 
private Men? Let Mr. H. ſeriouſly conſider of 
' theſe Things, and tell us what the End of 
fuch an ungodly Principle muſt be. Theft is 
Theft, and Injuſtice is Injuſtice, in great as 
well as ſmall Matters, nay, much greater; and 
therefore if it be no Robbery to take a Crown, 
"twill be none to take a Purſe, or ſteal a Sheep. 
And I hope Mr. H. will uſe his Intereſt to get 
an Act of Convocation, to take away the 8th 
and 10th Commandment, and an Act of Par- 
liament to repeal the Acts againſt Felony, and 
get likewiſe that old Rule cancell'd, of Doing 
as we would be done by, which relates to 
Crowns, as well as all other things. This 
would be a ſhort Way. But till theſe Things 
are done, and as long as the 8th and 1oth 


Commandment keep their Places in the be- 


calogue, and our Laws ſtand unrepeal'd againſt 
Felony, and unjuſt taking and detaining other 
Mens Goods, the unjuſt Poſſeſſor can never 
have a Right to what he has unjuſtly gotten, 
but-muſt part with it. The Law of God re- 
quires Reſtitution of all that's ill gotten, 
and without it there is no Remiſſion of Sins 
to Prince or Subject. God is no Reſpecter of 

1 Perſons, 


' 
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Perſons, He will render to every one accor- 


ding to his Works: And Sir Edward Coke's 


Authority, and the Authority of Tear-Boolte, 


which are of no force againſt the Common 
Laws of GOD, and Nature, will not ſerve 
the Turn at the Great Day ': The 3 

1d 


then (and all his Partizans) ſhall be puni 
for his Uſurpation, tho? we give him the ſoft 
Title of a King, for the Time being, and the 


Suhjects for violating their Natural and 
ſworn Allegiance to their Lawful Prince, 


the? out of Poſſeſſion. If I ſhould now ask 
Mr. H. whether the French King, taking whole 


Countries from Lawful Princes, without the 
help of their Rebellious Subjects, or Philip V. 
who hath now been nine Years poſleſs'd of the 
Kingdom of Spain, are Lawful Poſſeſſors of 


thoſe Countries, what could he anſwer > If 


he ſays they are not, he deſtroys his own Hy- 
potheſis, That ONLY Poſſæſſion gives Right; 
if he ſays they are, he makes the Wars unjuſt 
on the Part of the Confederates ; for what have 


they any more to do, to diſpoſſeſs the French 
and Spaniſh Kings of their Right, than they 


had to uſurp upon, or diſpoſſeſs others? They 
having Mr. #”s Right, Poſſaſion, which is a 
Superſedeas to all other Titles and Claims, 


and is more than eleven Points of the Law. 
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After all, if Poſſeſſion gives Right, all 
Kings and Queens are in a miſerable Condition, 


much worſe than their meaneſt Subjects; and 
the beſt Princes in the worſt Condition of all. 


For Rebels, who are the worſt of Men, if our 


Homilies ſay true, will be ſure to do all the 
miſchief they can to good Princes, becauſe 
they are good, and puniſh: them for their 
Crimes. And they that advance this wicked 
and ungodly Notion, ' whatever their Preten- 
ces may be, are the moſt wretched of Caſuiſts, 
and the greateſt Enemies, not only to Heredi- 
tary but Ele&ive Monarchy ; for they. expoſe 


the Poſſefſor, let his Title be what it will. 


. Oaths of Allegiance were deſign'd and im- 
poſed for the Security of i Rightful Kings; but 
if Subjects can abſolve themſelves: from their 


Oaths, as ſoon as an Uſurper- gets into the 


Throne, what Benefit has the Rightful King 
by ſuch Oaths ? Juſt none at all; he had as 


good, nay better be without' them, tor they 


arè but a Snare to him. For when he thinks 
himſelf ſecure by their Oaths, he finds him- 
ſelf wofully miſtaken ; they intended not to 

be bound by them, they ſwore not for His, but 
their own Security and Advantage. No King, 


no, not a King de facto himſelf, can think 


ſuch ſlippery Sparks good Subjects. Nay, 
they are the worſt and moſt dangerous Enemies, 
becauſe they are pretended Friends. _ L 

: E 


On, (13) 
is well known, that Mr. H. was once 2 
Non. Juror, and now after 20 Years Conſide- 
ration, and adviſing with Lawyers and Tear. 
| Books, has taken the Oaths ; but I am ver 
confident, that all who are Friends to the pre= 
| ſent Government, had much rather he hal 
ſtill, continu'd a - Non-Furor, than that he 14 
ſhould come in upon ſuch a vile and deſtructive  } 
Principle, a Principle that deſtroys all Security bi 
to Princes, by taking off all antecedent Obli- 3 
gations of Oaths,tho? never ſo ſolemnly taken 
reſolves all Right into Poſſaſſion, though never 
ſo unjuſtly acquir'd, and keeps all Regnant 
Princes conſtantly upon their Guard, though MF 
never ſo Juſt. Such Latitudinarian Subjects, "4 
are ſubject, neither for Wrath nor Conſcience 
Sake, but purely for filthy Lucre and ſordid In- 
tereſt, who never conſider what is ju/t and 
honeſt, but what is profitable to themſelves, - 
By this dangerous Principle, That Poſſeſſion 
only e Right, all Princes, good and bad, 
gentle and froward, are not only in Jeopardy 
every Hour of loſing their Crowns, but their 
Lives too: For Uſurpers don't uſe to be ſatis- 
fy'd with the Crown, ugleſs they can ſecure 
the Perſons of the Dethroned ; and if they 
get them once in their Power, the Examples 
of Edward II. Richard II. and King Charles I. 
will ſatisfy all Mankind what their End is 
like to be, vis. certain Death; for the Royal 
1 . __ Martyr 
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Martyr obſerved, and by ſad Experience found 
it true, That there are few Steps between the 


1 1 Priſons and Graves of Princes. - - 
A. Well ! Have you done with your Re- 1 
marks? | i 


3 B. Yes, for the preſent. 

ö A. Mr. H. ſays, pag. 2. he knows of no 
VNVDion-Jurors ip all thoſe [13] Reigns. 
IP B. Tho Mr. #. knows of none, perhaps o- 

thers may ; but ſuppoſe we ſhould be ſo obli- . 
ging to grant, that there were none ; what 
would he infer ?. | 
A. Why then he wank infer, that Oaths 
were — . taken to Kings de oo. 
B. Will he ſo? Why then Janſwer, Fir#, 
That what he aſſerts is not true; for moſt, if 
not all thoſe which Mr. H. * de fatto 
7Y Kings, claimed, and reigned ſiab ratione juris, 
1 and therefore Oaths were taken to them, as 

EKͤings de jure, and never as de facto. Second- 
5, I anſwer, that thoſe were Popiſh Times, in 
EE: which the Pope with his Papiſh Clergy, had 

| very great ftroak in pulling down and fet- 
| ting up of XKmgs, and was in a manner the 
ö ſole Arbitrator betwgen contending Princes, 
1 and had, or at leaft pretended to have, a 
{ Power of Abſolving Subjects from their 

| Oaths of Allegiance z and no wonder if Sub- 
| jects, miſled by the Pope and his Clergy, paid 
'—__ their Allegiance where — them, and 
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that was generally to the Uſurper, for they 
ſided with him upon Politick Confideratiogs, , 
becauſe by ſo doing, they gain'd ſuch Advan- A 
tages to their Church, which they had reaſon + 
to believe, a Lawful King would never grant 
them. This Mr. H. knows to be true, both from 
q our own and other Hiſtorians. Dr. Burnet ſays, 
That Hen. IV. in Gratitude to the Clergy that 
aſſiſted him, &c. granted them a Law to their 
i Hearts content. Hiſt. Ref. V. 1. p. 25. Beſides, 
Thirdly, There were oftentimes Diſputes about 
1 Titles, of which the Populace were not com- 
petent Judges, and in ſuch Caſes the Poſſæſſor 
was ſworn to, as Rightful ; and it was but rea- 
ſonable, if the Right Heir could not be diſco- 
vered, or his Title clear'd to the Satisfaction 
of the Subjects, who were to ſwear to him, _ 3 
for in this Caſe, melior eſt conditio Poſſedentis, Þ}. 
But, Laſtly, How does Mr. HF. know there | 
were no Non- Furors in William II. Time, or 
afterwards 2 What Ingulphus ſays, does not 
| prove it. Ingulpbus, indeed ſays, That He 
FR Fillion I.] commanded every Inhabitant in ; 
HBieglend to do him Homage, at London, GS. 
but it does not follow that all obey'd, and 
came thither ; or that the Oaths were as ſtric . 
ly, exattly, and univerſally tender d as the 
Lands deſcrib'd in Doomes-Day- Book * | 


. wes & 
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is only a flouriſh and Rhetorical Rant of Mr. 
Hs, but no Proof. Uſurpers when they had : 


5 —_ got 


E 16 )) 

got the Barons and great Men on their Sides 
(who till Henry VII. Time bore a great ſway, 
and becauſe they held their Lands from the 
Crown, were ready to take Oaths at all turns 
of State to ſave what they had got) valued 
not-little Men, who, without the Great One's, 
could do them no harm. And they might be 
Non- Furors too, and yet. no notice taken of 
them : Were there no Worſhippers of the true 
God in 1/ael, when Eijab ſaid, that he alone 
was left? 1 Kings 19. Io. But the Cale is nom 
alter d, and the Commons of England are no 
ſuch little Folk as they were then, neither do 
they depend ſo much on the Great Lords, and 
therefore Oaths have been more ſtrictly re- 
quir'd from them than 1 - But let us 
ſuppoſe they were requir'd as ſtrictly hben as 
now ; yet conſidering the Power of the Pope 
(as aboveſaid) and our Uſurpers having his 
Approbation and Confirmation, they in Obe- 
dience to his FZolyneſs, ſwore, as tis probable, 
without more ado : For what better warrant 
could they deſire, than Infallibility it ſelf. Add 
to this, That (the Right Heir being over- 
power'd by the Uſurper and his Party, and not 
in a Condition to ſet up his Claim, without 
ruining himſelf and his Friends) they were 
more excuſable in ſwearing Allegiance to the 
Poſſeſor, becauſe, the Heir not claiming, they 
might perhaps preſume that he waved his Right 

| | „„ 
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bg RE 
Pro tempore, and left them at liberty to ſweat, 
to ſecure - themſelves, till he could, by his 
Friends and Allies, recover it, and get out of 
Dua n 

Now ſuppoſing, but not granting, that 
there were no Non- 7#rors, I have ſaid enough 
to excuſe the Swearers in thoſe times of Popery 

from Perjury, who ſwore to the Poſſeſſors 3 but 
will this excuſe Church of England Men fince 
the Reformation, who have always condemn d 
that Popiſh Tenet, That the Pope can abſolue 
Subjects from their Oaths of Allegiance 8 I 

. ̃ Mb ron hcl ord P acer #7, halts, > 

But what if it appear that there have been 


| Non-Jutort formerly, what will Mr. Hi. ſay 


then? Thomas Merx,; Biſhop of Carliſle, tho 
he ſat in Henry IVh's firſt Parliament, yet it 
does not appear that he ever took any Oath 

to him, neither does Mr. H. pretend he did, 

but ſlurs it off, with fitting in Parliament, and 
3 bis Pardon for a Conſpiracy againft 
him. If we may make a Conſecture by his 

Speech in Sir Fobn Hayward's Hiſtory of Hen- 
7y the IV, p. 100, he never did. The ſame. 
may be ſaid for Richard Scroop, Arch-Biſhop 
of rk. He in his Declaration, F. 0X 7 Tol. 1. 
P. 676. Art. I. has theſe Words; In the 


95 ſus Chriſt, &c. We A. B. G D. not long ; 
fince became bound by Oath, upon the 
W TFP 
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1 TT 
dacred Evangelical Book, unto our Sove- 
1 © "reign Lord Richard, late King of England - 
| ö . and: France, in the preſence of many Pre- 
=" “ lates, &c. That we fo long as we lived, 
23M 3 < ſhould bear true Allegiance and Fidelity to- 
| © wardibimand his Heirs ſucceeding him in 
| ©, the Kingdom by 7ſt Title, Right and Line, 
. 4 according to the Sratutæs and Cuſtoms of this 
=: Realm of England, by Vertue whereof we 
mY! < are bound, Gr. upon pain of Perjury, 
22 which pain is | Everlaſting Damnation. 
Would the Arch-Biſhop have thus lain hefore 
the People the heinouſneſs of Perjury and Vio- 
lation of Oaths to K. Nichard, if he had ſworn 
| +0 K. Henry? If he had done ſo, he had been 
was a Non- Juror, ſo doubtleſs were inoſt of 
his Party; for it would have argud great 
WMWeakneſs in him, to impart his great Deſign 
ol reſtoring K. Richard, againſt Henry the IV. 
in Poſſæſſion, unleſs his Partizans had been 
Men of the ſame Principles with himſelf; that 
is, either -Non-Furors; or True Penitents, for 
violating their Oaths to their · Rightful Prince, 
FRF OE new Ones to the Uſuzper without 
_ Laſtly, Let us ſuppoſe Robert E. of Glouce- 
fter, Odo Biſhop: of Baieux,” Merx Biſhop of 
Carli ſie, and other great Men, to have taken 
an Oath of Fidelity to Uſurpers ;; yet, they 
e repenting 


# 


—— tedifhes 
" 1 — 
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as Non+Furors. 


great Men, being 


oppos d Hen) the IVth's being 1 


do if King 


02 19 75 

nting their raſh and unadviſed Oats, and 
OT theirt-Allegiatce', zas a 'Teft eft 
of theircRepentatice,! ought to be look d 


[:ibelieve; Mr. N. , 
ſhould he — — what he bas now —— 
would think he had a Right to ba accounted 
Non- Juras. And why then ſliould not theſe 
penitent; be allow'd to be 
Non-Furors as well as himſelf? L hope he will 
not deny Men leave td repent. But if Mr. H. 


will _ allow Penitents to be Non- _— 
*tis to be hop'd he will not deny thoſe 


to be ſuch, who, as mention'd by Store, p. _ 
made King ; 
or Owen Glondover, the famous Welcb Cap⸗ 


tain, who maintain'd a War againſt him in 


behalf of his lawful: King, Rjebard- the II. 
or Dr. Friſby, who, being ask d what he would 
3 preſent, Boldly _- 
ſtoutly auſwer'd, that He would fight in his 
Quarrel againſt any Man, even to the Death 
whereforehe was con demi, drawm and Hang'd 


in his Religious Habit and Weed. Ehope,-1 


ſay, Mr. H. will not deny theſe Men to be 


Non- jurort, in the known ſenſe of the 9 
tho they were not then calbd fſo. 

A few there were, ſays Mr: Fuller; whoſe re- 
44 luctivg Conſcieres remonſtratedt againſt the 
« Jeaſſ complyance with K.Srephen ; whoſe high 
12 * Loyaey to Mayd,.: 1 Paſfiueneſi 


under 


24 "te be 
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8 e an Uſarper, to be Afivity 850 the 


* the right Heir. Theſe even quitted their 
Lands in England to the Tempeſt 'ofitimes'; 
te and ſecretly convey'd themſelves, with the 


a moſt incorporeal of their Eſtates (as occu⸗- 


* pying the leaſt room in their Waftdge 
& over) into Normandy.—— As the Engliſh 
c and Saxon Nobility had done before, when 
the Conqueror _ firſt into England and 
« ſeiz'd the Crown.” Cb. Hiſt. p. 27. 
A. p. 3. It is no wonder, i ſome; who ſub- 
mitted, revolted afterwards, (and from what 
Kings have there not been Revolts? ) or that 


when they revolted, they objected to the 


King's Title, and made it a Pretext for their 


Revolt. 51 . ; 
B. No: No * at all. We have FR 


indes of it: Let us tale one for all, Abner 


ſet up Iſcboſbeth of the Houſe of Saul, as King 


de Facto againſt King David de Jure, and out 
of diſcontent (ſee 2 Sam. 2. & 3. 8, 12.) re- 


volted from him, and return'd to David; Was 


he to be blam'd > Mr. E. dares not ſay * 
The cauſe of his Revolt, it muſt be own d, 


was not honourable, but the returning to his 


Allegiance, to his lawful Prince, was truly 
ſo. And tho' tis evident, that he himſelf, as 
well as other great Men, whom he drew into 
his Party, had liv d Subjects, and ſworn Al- 


legiance to King 2 as Mr. H. would 
| 3 
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not be charg'd with Perjury. For an unlaw- 
ful Oath obligeth to Sebi but ' Repentance- 
The Sum of what J have faid is this, That 
Allegiance is due to the Lawful King, or him 
who comes to the Crown by Right of Inheri- 
tance ; and tho? the Subjects of England have 
ſometimes ſubmitted to Kings de Facto, it was 
\ becauſe they claim'd as de Ys , And this I 
| hall further ſhew, by making good, that Wil- 
liam the Conqueror, and all his Succeſſors, 
reign'd by an Hereditary Title, or by a Pre- 


zext to it. William the Conqueror declar d 


himſelf King by Hereditary Right, as well as 


| 


Conqueſt. William Rufus, whom Mr. H. ree- 


kons the firſt King de facto, claim'd as Teſta» 
mentary Heir to his Father William the Con- 


queror. See Append, No 20. Henry the Firſt 


( Robert \ being voted eggs as choſen 
as next in Blood, by a Faction. Stephen was ſet 


up as Heir to Henry, Mat. Par. Hiſt, Arg! e 


Coron. Steph. p. 74. For High Higot the King's 
Steward declar*d upon Oath before the Arch- 


Biſhop of Canterbury, who was one of the em, 
that ſet him up, that when the King lay adying 


he diſinherited Mau, and thereupon conſtituted 


Stephen his Succeſſor.  Hollinſhed fays, That 


this Hugh was hi red to ſwear, and for his Per- 
jury, by the juſt judgment of God, came 
ſhortly after to a miſerable End. John, a de 
Mo: = 3 ' fa 


fadto King, ſays he came, to the Crown jure 
bereditario, & mediante tam Cleri quam populi 
unanimi n . favore. Henry III. reign d 
as Heir to King 70hn, and tho his Hereditary 
Title was not good at firſt, yet, upon the _ 
Death of Elnor, Siſter to Prince Arthur, and 
next Heireſs to the Crown, he was King de 
jure. Henry the IV. claim'd as deſcended 
from Henry the III. as is beforeſaid, and 
Henry the V. and VI. as deſcended from him. 
Richard the III. a de facto King claii bd as de 
jure; and, he and his Parliament having ba- 
ſtardiz d the Children of Edward the IV. 
was King de jure to all Intents and Purpoſes, 
of according to Mr, H. a King de facto and 
arliament have the Supream and Legiſlative 
Power of the Kingdom.) For the Parliament 
not only declar'd him in Right, King of En- 
10 by Inheritance ; but moreover that his 
itle was Fuſ”and Lawful, as grounded upon 
the Laws of God and Nature; and alſo upon 
the Ancient Laws and Laudable Cuſtoms of this 
Realm, and taken and reputed to be ſo, by all 
ſuch Perſons as were Learned in the Laws and 
Cuſtoms, And yet this is the King that Mr. H. 
brings in upon all Occaſions as a King only de 
fafio. Henry the VII. had no Hereditary 
Title of his own, and therefore he, as other 
Kings before him had done, got his Title 
ſüuch as it was, twice confirm'd by the has 
| | 0 
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(239) 
So that tis OY, that all - thoſe de Jatto's 


claim'd as de jure z, which 1 is, if there: were no 
other, a good Reaſon for the Subje&s not re- 


fuſing to fear Allegiance to 4 0 

And now IU deſire Mr. H. and a his 4. 1 
Brethren, to ſhew me any one King of England, 
vo held the Crown and demanded Allegiance 


of the Subjects, 4 King de facto, or ever 


any Subject that ond the Regnant King, or 
ſwore Allegiance to 5 under the Notion of 
a King de facto; and if they cannot (as. L am 


ſure they cannot) then 3 it is evident, ny. 


Firſt, That they have, no JIE of eee. 
dent, either for their New, Do 1. . or Pra- 
ctices i in all. the Volumes of our —. 
or H Hilkory. A And what, I wonde 
of Mr, Fe Online and Rae ys na 
when they cannot find one ſingle Inſtance, 
; hey. in yy or Suljeſi, from the beginning 
of this Monarchy, 400 thcoughall ſucceeding 
Times, that can countenance or Patranize them. 
The Kipg cl: and of Right, the Peaplg ownd 
that Phe {ways.! fo it as Right. | 
Kings. made Laus, ul Kings, 
People abey'd | thoſe, Tee as the 1 1. of 
| Rightful Kings. d It is iq le from 
hence to fing a 3 for th ee l x who 


act upon quite contrary Principles and Foun- 

Abenden | Swearing and Are 1, indeed, 

the ſ mat it was; the S alfa tg the Klum 
4 8 
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or Cronwell ; but the only Queſtion here is, 


Upon what Grounds they were done > No Man 
can make a Preeedent of another Man's Acti- 
ons, except he does it upon the ſame Reaſons 
and Intentions, Suppoſe a Man in the Inno- 
cency of his Heart ſwears to a wrong thing, 
ſuppoſing it to be right, this will not juſtiftie 
another Man, nor excuſe him from Perjury, 
who knows it to be wrong, and at the ſame. 
time ſwears to it. BOW E Fs opts {or Ee 
Secondly, From hence tis plain, that the 
Conſtitution owns only Kings de jure, and knows 
no other; and the Reaſon, is evident, becauſe 
whoever pretended to the Crown, was at the 
ſame time (as is before ſaid) forced to pretend 
an antecedent Right too, which had been ſu- 
perfluous, and to no Purpoſe, if the Law had 
owned any other Kings. Tis ridiculous to 
ſay, that they were really Kings de facto, what- 
ever they pretended: For this ſtrenghtens the 


, 


Caſe, inſtead of anſwering it; for there had 
been no need of ſuch Pretences, if the Law 


would have admitted them on any other Terms. 
And there can hardly be a greater Demonſtra- 
tion of the nature of our Conſtitution, that it 
admits only Rightful Kings, becauſe, whatever 


| ; the Men were, Right was always Pretended. 


This was always the Ground of the Claim; 


t heſe were the Terms on which they were 


owned and ſubmitted to, From whence *tis 
. plain 
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plain enough, that whatever Men may do, 
the Laws do no wrong, they know nothing, 
ſupport nothing, but what is Je jure. Power 
and Force indeed may do otherwiſe, but 
whenever they do, they are not protected by 
the Laws, but the Laws and Conſtitution in 
ſuch a Caſe are invaded and oppreſsd. 
A. When we hear of a numerous Party 
that eſpouſed the Title of the H. of Tork, we 
are apt to look upon em to have been ſo ma- 
ny Mw d Gf © 00 
B. To ſpeak ſeriouſly, I ſhould have been 
apt to think them Non-Furors, or ſomething 
worſe. For if they took Oaths, either with 
Reſerves, or Reſolutions, to break em when 
opportunity ' offer*d, as I fear too many did 


then, and have ſince, they were really worſe. 


And King James I. that wiſe Prince, know- 
ing this, endeavour'd to ward againſt all ſuch 
ſhifts, and therefore cauſed to be added to 
the Oath of Allegiance the Words following, 
viz. All theſe Things I ſwear according to the 
expreſs Word, by me ſpoken without any Equi- 
_ vocation, er Mental-Reſervation, or ſecret Eva- 
fon whatſoever,:&c. 
A. p. 5. But this is a great Miſtake, for all 
the Partizans of that Houſe liv'd in ſubmiſſi- 
on, and took Oaths of Allegiance to the three 
Henrys; nay Richard Duke of Turck himſelf, 
nf ver 


PA a6 3 1 
veral times to Henry. VI. particularly in the 
agth Tear of his Reign, 

. Well! What, of all this! Suppoſe * 
did ſubmit and take Oaths too, to the Uſur- 
ping Henry's, they did not deſtroy their Ri I 5 
in the Opinion of the Great Men of the 
tion; for when Richard Duke of York 8 £ : 

his Claim, they, after mature Deliberation 
_ Conſultation. with Lawyers and Judges, 
concluded (notwitl tanding his Submiſſion) 
with a nemine contradicente, That his Title 
was good, and could not be K e What 
would Mr. H. have more? Here the Great 
Men (who were then the proper Judges) de- 
clare his Right and Title; and tho they ob- 
jected at firſt, that they, aud the Dake”, were 
under the Obligation of Oaths to King Henry, 
yet they never objected to him that, 1 e 
ing he had forfeited, or given up his Right to 
the Crown ; which they would certainly haye 
done, if they had thought ſo. But it is very well 
known, tho' Mr. H. had concealed it, that, 
by the En zliſh Conſtitution, hat our Kings 
are . to do in dureſs aga ey themlelyes 
and their own Right, is of no force. 

But perhaps Mr. H. will ſay, that after * 
was at — wn aud had made his. Claim, he 
ſwore Allegiance to Henry VL in the 29th 
Year of his Reign, Well 1 U this too, 
what then ? Why then, you y lay, he had 

quit- 
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quitted his Claim. I beg Mr. H's Pardon; l; 
no ſuch Matter I can aſſure you, but the quite 

1 upon an Agreement, was ſo far from weak mn — 
his Title, that it rather ſtrenthned it. And 

Hemp. as well as his Barons and Great Men. 

y taking his Submiſſion, effectua lily own'd his 


4 


Right, and whey! as before, he reign' d only by v 
Mr. H's Title of Poſſeſſion, without Right, he 
now reign d de jure, by Virtue of the Rights 
ful Kings ceding from his Right, and giving 
his conſent that he ſhould reign, and without 

it he could not have been either de jure, ot 
de fatto, For the Great Men, who made e 
Accord and Agreement, made it with a 


dition, that Henry ſhould 8 Crown till 
his Death, if Richard WO ULD, not elſe, 
How could this be, if Richard, being out of 
Poſſeſſion, had no Right ? So we have Hen. 
VI. himſelf, owning the Crown to belong to 
£ the a right ' Heir 3 Richard Duke of Tor , as 
Stephen before had own'd the Right to be in 
Henry Duke of Normandy, notwithſtanding 
his being out of Poſſeſſion of it. And now'T 
think theſe de facto owning the Right and 
Title of the King de jure is à ſtronger Argu- 
ment for the Kiwg de jure, againſt a King de & 
Jaclo, than the King de jure 's ſor Reaſons: of 
State, allowing the King de faclos Laws to 
ſtand in the Body of the St atutes, or to ſts 
wing | Os 


"WB 
them to be pleaded in Weſtminſter-Hall, is for 
Allegiance, being due to them only, on the 
Account of Halen. that is, Poſſeſſion with - 

out any prior Claim, and without Right. But 
if Mr. H. is not fatisfy'd with this Account, 
let him read the Books following, which I 


ſuppoſe he has by him, Yiz. A Diſcourſe con- 


cerning the Signification of Allegiance, &c. A- 
nimad ver ſions on the 11th of Henry VII. The. 
Caſe of Allegiance to a King in Poſſeſſion, In 
Anſwer to Dr. Sherlock's Caſe of Allegiance, &. 


in Defence of the Caſe of Allegiance to a King 


in Poſſefſion. Mr. KettlewelPs Duty of Alle- 
giance ſettled upon its true Grounds, &c. An 
Anſwer to a late Pamphlet, IntizPd, Obedi- 
ence and Submiſſion to the Preſent Govern- 
ment Demonſtrated, Gc. with a Poſtſcript, in 


Anſwer to Dr. Sherlock's Vindication, ' of the 


Cafe of Allegiance, Gc. The Caſe of Alle- 


giance conſider d. Examination of tha Argu- 


ments, drawn from Scripture and Reaſon, in 
Dr. Sherlock s Caſe of Allegiance, and his 
Vindication of it. Dr. Brady's Enquiry into 
the remarkable I»/tances of Hiſtory, and Parl. 


Records us'd by the Author [Dr. Stilling ſteer] 
of the Unreaſonableneſs of a New Separation, 


Gc. A Dialogue between A. and B. two 
Country Gentlemen, Gc. And in theſe Authors 


he will find all that he has advanced in his 
View, fully anſwer'd ; and it was part of his 
8 Artifice 


1 


(>? 3 
Artifice not to put his Reader in mind of any 
one of them. I could name a great many 


but theſe are enough, and more than | 


* and his Lawyers can anſwer. 


A. p. 5. His Revolt afterwards was under 


colour of Redreſſing Grievances. 
B. That's a great miſtake. "Richdrilia Res 
volt (as Mr. H. calls it) was not only, under co. 


 lour of Redreſſing Grievances,but . Hen - 


y had broken thoſe Articles he had enter d in- 
to, and upon performance of which, he was 
to keep the Crown during his Life. Hppen. 
No 19. See Prinn's Plea for the Lords, 5. 47k. 


A. p. 5. And altho* his Son Eduard IV. 
ſucceeded againſt Henry VI. and got the Crown, 


yet when he was driven from it, oe. Nation 


 Tubmitted again to Henry I. 


lf, you! pleaſe to read on, you .may 
find Mr. 's Anſwer to it, vis. Precedenth 
are not always Argument of. the flrongel# 
Kind ; and if he had added, that they are of 
the weakeſt Kind, and not at all to be rely'd 


on, he had come much nearer to the Tum | 


And his ſo many Biſhops, and ſo many Law 
and ſo many Millions fubmitting, do not fig 
fy any W this Caſe. For it has —.— 


common an Uſpge and Cuſtom of Engliſhmen, to 
run wit hout fear or wit, into all Revolutions; 
and to cry up, Complement, and Addxeſs, the 

TEN Prince one Day, and an pe the 


next. 


( 30 ) 


next. 3 This has: been an Immemorial Cut [toon , 


and therefore, accord ing to Mr. . ſhould be 


the Common Lam of England. But at this rate, 
all our Government muſt run into Hobbi ſm and 


half an Eye, hom Things are libe to go. The 


_ crafty Knaves will eaſily draw in the good 
ratur d Fools, to ſay and ſwear: as they would 
have them. The generality of Men love to go 
wich the firongeſt Party, to it be to do Evil, 

and n liſbmen abbve all others don t love to be 

_ finpular, in numbring 'theinſelves, as. Sici- 
dite ſaith, with a miultitude of Tranſgreſſors. 


OA, p. 6. This is to entertain a very mean, 


or a very hard Opinion of aur Anceſtors. 
. Ay! So it &, but who can help it, 'tis 
Matter of Fact? And though I fhauld in Mo- 


deſty allow them to underſtand hat the Con- 


ſtitation was in their own Times, T' have not, 


I muſt confeſs, Charity enough; for the greateſt 


of dem all, to think they always acted accor- 


ding to the ſtrict Rules of Honour or Confei. 


enee ; eſpecially! when. they ſat up Kings ' de 
Fado, in oppoſition to the Right Heir, and 


* 
. * 


Mobbiſm. We have a ſaying, That there 
are more Knaves than Fooli uni more Fools 
than Miſe; which, if true, e may fee with 


when they had ſo done, ſwore Allegiance to 


em. To do ſo, wis againft Honour, Confoi- 
ence; Juſtice, againſt the Laws of GOD and 


Nature, and of the Fundamental Laws of this 


EKing⸗ 


! 
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: es dune i And Mr. H. may plead, 28 Hig s | 
| he pleaſes, for Univerſal Prafice, and Ch N 

Uſage ; no Man that hath one Dram of Ho- 
nefty, which is the beſt Policy, will allo, 
that wicked Practices, tho never fo Uniutrſ; 5 
nor 4 Ke Uſage and Cuſtom, "though, poſts! 10 


common, Can commence Virtues, or” 3 
Common Law of any Kingdom, mu 


this; where the'Parliametits, When free Si : 


Fr dt all Mr. Fs de fo Ki itips to be N 
ſurpert, precenſed, and tina being King's: 
they never beſtowed fuch Glorious SU 

Lawful Kings, tho? Depoſed, and in Dura raner, 
becauſe they knew: they hid Ris ght by t e 
_ Ewgliſh Conſtitution, and hat "wh d Habe 

been ridiculous to have called: chem Pre Med. 
c. who had both à Divine nnd Hin Hh 
to the Crown. And none'burPa#ſons, 


woin, -and*Petivy, ever preaelbd up ſuch D6- 


" on 


„ 


ctrines; and if Mr. H. and others have à mind 


do be of their Humber, "{\kndw no ene that ' 
wilt envy thewfithe Hows: 90 l 


- A. p. 58. Batlif'we will beſo ſevere, Gr. 


we find tlie Suhjecks 1 1 what the Fuad | 


doneiby thoſe Nings, who in all their Piber 
dings, and their Courts of Judicature, and'in 
their Acts of Parliament ow nd that very Au- 


thority, to which the Subjects heretofore Had 


ſworn, and paid their Allegiance. Oduldit 


_ be the Duty of * to diſown an 


Au- 
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wg de jure themſelves own > 


Yes, verily... It was their Duty to diſ- 
071, and they did it too. And all Mr. H's 


fine Flouriſh and Harangue is anſwer'd in few 
Words, by laying, That all the Acts that were 
made by Kings de facto, during their Uſurpa- 
tion, that were for the Good of the Subject, 


and tended not to the diſinbheriſon of the Comn, 
or prejudice of the'Rightful Heir, were never 


repeal d, but ſuffer'd to ſtand in force, not as 
Atts made by Uſurpers, but by the Authorii, 
Allowance, and Conſent; as their Coin was ſuf- 


fer'd to be current, of the King out of Poſ- 


ſeſſion. They were made, tis true, by pre- 


zenſed Kings, and by pretenſed Parliaments, 


but being done, in 4 Parliamentary way, that 


is, by the Lords Spiritual and Temporal, and 


the Commons in a Parliamentary Form aſſem- 


bled, their Authority was from the Lawful 
King's pre ſum d Conſent to them, and what he 


would probably have done, had he been in 


Poſſeſſion. And this may ſerve for an An- 

ſwer to what Mr. H. aſſerts up and down in 
his Book, and to all his pretenſed Authorities 
5 out of his Tear-Books, Gc. Wy . „ 


A. p. 13. Bagot's Caſe is that which has been 
uſually urg d and debated. in this Contro- 


J B. 
k 
* 
U 
* 


verſy, Gc. . 


Authority for the ſake of Kings de jure, wick 


1 


E997 
B. And that Caſe is ſufficiently. cleared in 
ſeveral of the Treatiſes before - mention d, and 
particularly, in the Book Intitl'd, The Caſe 
of - Allegiance 7 a King in Poſſeſſion , from 
p. 15. to 25. and in an Anſwer to Dr. Sher- 
lock's Caſe of Allegiance, &c. In Defence of 
the Caſe of Allegiance to a King in Poſſeſſion. 
pag. 44. Gc. That Author obſerves, ©* That 
6 Hagot's Counſel, in their Plea, do not urge 
< the validity of a King de facto's Grants, 
« without a Limitation, that it be no injury 
“ to the Legal Right of the Crown ; and this 
( ſays he) he might think proper to obſerve, 
c becauſe the Reaſon of all that part of their 
e Plea may require alſo, That the Acts of a 
King de facto ſhould not be valid to the in- 
« jury of the Legal Right and Title to the 
* Crown, in the King de jure. And, (ſays 
* he) I find it urg'd in another Part of the 
“ Plea, that Bagot's Patent ought not to be 
* look'd upon as Null, becauſe it was 21 Ad. 


vantage de ceſiuy Roy, of King Edward IV. 


«* the preſent King, as it inereaſod the num- 
* ber of his Subjects, and their urging it as 
* for biz Advantage, intimates, that they 
4 look'd upon it as a ſufficient Bar to his Pa- 
** tent, if it had been to his Prejudice. 
„ However, (ſays the ſame Author) the 
„Grants of a King defa&o, to the prejudice 
of the Right of the King de jure, are nof 
„ RE ... 


(34) 


4 valid, I find to be as old Law, as the dag 55 


« of Henry II. He ſucceeded Stephen, who 
% had ue upon his Mothers and his Right, 
ce but was ſuffer d to continue in the Throne 


“e for his Life, by Virtue of an Agreement be- 


e twixt him and Henry II. When Henry came 
< to the Crown, he revok'd all King Stephen's - 


* Grants of the Crown-Lands, and when 
25 King Stephen's Charters were produc'd a- 


g him, he thought it a ſufficient An- 
5 12 to tell the Perſons that pleaded them, 


ce That the Grants of an Uſurper ought 420 be | N | 


no Prejudice to the Lawful King,” * 21. f. 57. 
A. p. 17. The Judges gave Judgment for Ba- 


got; that is, for the Validity of the King ge 
Talto s Patent, and conſequently of his Royal 


Juriſdiction. 
B. I think Ihave ſufficiently Anſwer'd this 
in what I quoted out of the —— of Allegi- 
ance to a King in Poſſeſſion. | 
A. p. 18. I need make Seaway on the 
Points of Law maintain'd in this [Bagor's] 
Caſe they are ſo plain. 1 
B. And Mr. Prim, in his Plea 4 the 
Lords, has as plainly and fully Anſwer'd it; 
and to him I refer Mr. H. and his Lawyers. 
Append. No 20. 
A. p. 18. The Year-Books—abound with 
Cafes, GW. = 
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B. And to theſe Caſes one of theſe AnſwetS 
will be ſufficient. Firſt, That the King 4 
jure was preſumed to give his Conſent to all 
Acts that were not to the Diminution of the 
Rights of the Crown, and ſo they became 
His Laws, tho' made by an Uſurper. Secondly, 
That Richard III. and Henry VI. were both, 
in Mr. H's Senſe, Kings de jure. For if an 
Act of Parliament, Baſtardizing the Children 
of Edward IV. were good Law (as Mr. H. 
: agreeable to his Principles, muſt own ) then 
K. Richard's Laws were good, being made by 
a King de jure and Parliament. And if Hen- 
ry VI. being declared King 4e jure by his Par- 
lament could make him ſo, then his Laws 
were upon that account good Laws too, as 
made by a King de pure, Fre 
A. p. 16. Had Edward IV. granted a Pardon, 
when he was out of Poſſeſſion, it would be void, 
even nom when he is King in Poſſeſſion, and 
therefore is void in Law, not void for want of 
Power to enforce it. 1 1 -t 
B. Yes verily, for want ef Power, and for 
no other Reaſon. What doth Mr. H. think of 
Edward the Fourth, or any other King out of 
Poſſeſſion ? (App. NP. 20.) Does he; or can 
he be ſo weak as to imagine that any Prince | 
would yield that a Subject, to whom he had 
granted a Pardon, when out of Poſſeſſion, 
ſhould, after he 85 to the Throne, * d, 
e 2 5 he 


OL 
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Condemn'd and Executed, becauſe he was our. 
Poſſeſſion when he granted it ; this would 
be to own with a witneſs, that he was not de 
Jure, becauſe he was not de facto King. King 
Edward was none of thoſe, he underſtood bet- 
ter things; He was a Wiſe and Juſt Prince. 
Moreover let me tell Mr. H. that notwith- 
ſtanding, all the Acts made by a King % facto 
to ſecure his Party from Puniſhment, in caſe 
he were Depofed, ſignifie not one ruſh, and 
the King de jure may, and ought, notwith- 
ſtanding the Uſurper's Laws, to Puniſh them 
by the Laws of England, (both Common and 
Statute) for reſiſting him, and aſliſting the 
Uſurper of his Crown. And Uſurpers under- 
ſtood this well enough, when they put the 
Laws in Execution againſt the Friends of the 
King de jure (for whoſe ſake alone they were 
made) who, according to their Duty of Alle- 
glance, oppoſed em, aud play'd their 'own 
Artillery, the Laws, againſt them, as Hudi- 
bras truly and wittily obſerves, and expreſſes 
by a pat Simile, Part 1ſt. Ty 


. As when the Sea breaks ver its Bounds, 

| And overflows the level Grounds, © oc 
n Thoſe Banks and Damms, which as a Skreen, 
8 Did keep it out, now keepit in 

| So when Tyrannic Ufur pation 


# Invades the Freedom of a Nation, _ 
| | The 


* . ” 7 Iu . 
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IJ The Laws Ot Land, that were intended 


To keep it out, are made defend it. 


If Mr. H. have a mind to ſee more, let 
him conſult Mr, Prinn's Plea for the Lords 
p. 487, and he'll find enough againſt Uſur- 
pers, and to ſhew that Allegiance is due to 
the King de jure, tho? out of Poſſeſſion, and 
not at all to the King de ſacto, tho' in full 
Poſſeſſion 3 and that He, and none elſe can 
de jure grant a Pardon., And there he may 
find too; a full Anſwer to Coke's Seignior le 
Foy, Gc. And that K. Edward's Pardon Was 
not, void in Law, but only for want of 
Poꝛe er. ( Append. No. 20... . 
A. p. 19, 20. As all the Judicial Proceedings 
in the Lear- Books, are agreeable to that Max- 
im of the Law of England; That the Crawn 
takes away all manner of defects and flops in 
Blood, which is, I think, decifive for the Au- 
thority of the King in Peſfeſſion; ſo the Au- 
thority of this Maxim it ſelf is very conſpi- 
cuous in the ſame Books, where we read, that 
all the Judges, —— when conſulted about 
the Attainder of Henry VII. unanimouſly de- 
liver'd it for Law, That the King is a Perſon 
able, and di ſcharg 'd from any Atitainder, CC. a 
B. That the Crown takes away, &c. in the 
Rightful Heir, I own, and I know no one that 
denies it, and perhaps our Lawyers may have 
apply d this — a King de facto, not as 

5 de 
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de facto, but as fiub rations juris, as out | de 


V atto's generally claimed, as has been proved 


above. But if Mr. H. adds, The Crown takes 
away all ſtops in Blood, in every one that gets 
Hoſſæſſion, then, for ought as I can for, Jed 

Cade and Mat Jyler, had they taken Poſſeſſion 
of the Throne, had been as much Kings as 
any of the ROYAL FAMILY, which even 


Mr. Hs Lawyers were never ſo hardy as to 


aſſert. They always kept to the Raya Famy, 
tho not to the next in Blood, which is à tacit 
Acknowledement, That Poſſeffion only did not 
give Right, there was ſomething more, à ſort 
of Hereditary Right, why elſe did they ſores 
ligiouſly keep to one of the Royal Line & 
A. p. 21. Bythe Commen Law of this Realm, 
Kings de facto are Legiffators © 


* 


B. Ay, as they rule ſb ratione furis, not 


otherwiſe, and their Acts, tis Pn. have 


been allow'd to paſs for Laws when they were 
made, as Mr. H. words it, in a Parliamentary 
way, that is, according to the Methods obſer- 
ved in our Engliſh Parliaments, vis. of being 
read three times, and paſs'd by the two Hou- 
ſes. Provided always, that they contain d no- 
thing to the prejudice of the Crown, and rig ht. 


ful Heir, and were for the Good and Benefit 
of the People, the Subjects of the 'Rightful 


King. They were not Laws of England, be. 
cauſe made by K ings de facto, but Dang a 
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King de jure, without the formality of a 8 


. 2 ſuffer d them, like our Common 
Laws, by Uſage, to become Laws of the 
Land, being, as is before ſaid, for the Bene- 
fit of his Subject, who had conſented to them 
— a Parliamentary way, tho' under a pretinſed 


= p. 24. Some lay, that A King de falls 
Acts are Legal, by the allowance of ſubſequent 
Governments——— But as this Hypotheſis 
is ſupported by no Authority, ſo is a Stranger 
to our . n Gr. Firf, It is a Strat 
ger to our Conſtitution, in which Cuſtoms are 
ſometimes turned into Statute-Lews, but 
not Starutes into'Common-Laws. * 
B. This is a Quirk. For tho Statate-Liws 
are not turn d into Common-Luws, yet they 
may obtain the force of Starnte-Luws, made 
2 de jure, by uſe, as Common Laws 
being made with the uſual fbrmali- 
= though hy pretenſed Kings, and Parlia- 
ments, ſhall have the ſame Authority, by uſe, 
as Acts made by Lawful Kings and Parliament 
have had: 55 | 
A p. 24. It ſeemstobe inconfitent wih it elf, 
for if Kings de jure, by reciting the Statures 
of Kings fade, + ive them their Authority's | 
then i s it not e face on. 
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B. Why ſo, I would fain\'know >. The ob. 
is 0 — not ſay, that they receive their Au- 
ff rhbority by Immemorial Cuſtom, but Lawful 
1 Kings and Parliaments, by reciting then in 
| | their Statutes, and ſuffering them to be plead- - 
F ed in Weſtminſter-Hall, have given them the 
4 ſtrength of Immemorial Cuſtom, i. e. have made 
them as good Laws as others, even our Com- 
a mon Laws, which are ſo by Inmemorial 
2 21 . | 
„A b. 25. They did not reteive their Autho- a 
rity. from the Recital of de jure Kings. 
B. Who ſays they did? Does not the Ob- 
jedor fa ſay, That their Acts are Legal, Firſt, 
y the Allowance of ſubſequent Governments. 
Secondly, By Reciting, Thirdl iy, By Jufering 
them 5 be pleaded, ſo that tis not the 
Recital that the Objector ſtands upon: 

A. Pp. 25. It is contrary to Fact. They land 
been always pleaded in Weſtminſter-Hall, not 
as Immemorial Cuſtom, but as Statutes. 

B. And what then? Does it therefore fol- 
Tay that they were Laws merely by the Au- 
thority of Kings de facto, and not by the 21. 
lowance and preſumptive Conſent of the King 

de jure? We deny not the Acts made under 

de ade Kings, to be Statutes and Laws of the 
Land, but then we ſay, that, being made with 
all the * as Statutes are made by 


Kings e jure, and their Parliaments, and 
allow'd 
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allow'd of by them (not being in Diminution 
of the Crown, and for the Benefit of the Sub- 
ject, as has been ſaid) they ſtand in our Sta- 
tute-Books as Laws, made by Kings de jure, 
though made, as Mr, H. ſays, by Kings de 
facto; or rather by pretenſed Kings de jure; 
or ſo, as obſerved above, our de facto g claim'd. 
Moreover, it is more than probable, that 
Kings might be adviſed by their Council, 


Chaving gained the Poſſeſſion of the Throne, 


and being own'd as Kings de jure, and the de 
facto s declared Uſurpers, and therefore no 
Legiſlators) not to unravel things too far, leſt 
ſome of thoſe Men in Parliament, who had 
gone too far in owhing Uſurpers, and making 
Laws under them, ſhould be provok'd to make 
new Diſturbances, and embroil the State be- 
fore well ſetled. In troubleſom and rebellious 
Times, Princes are in a manner forced to com- 
ply with a great many things, which in more 
calm and peaceable times they would never 
condeſcend to. Henour ſometimes will ſtoop 
to Conveniency, and Right and Law to Ne- 
ceſſuy. | 4 A Wie N 20 1 DI? 25 

A. p. 26. Nothing more effectually confutes 
this Notion of theſe Laws, receiving their 
Authority from being recited, than a View 
of ſome of thoſe Recitalss. 
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l. All the Recitals might be part g far 
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we do not ſay that the bare Recital makes 
Laws, but that the Sing de jure's Allowance 
and preſum'd Conſent, &c. to Acts made, as 
Mr. H. directs, in a Parliamentary way, though 


by a de fadto King and Parliament, makes them 


Statutes. But I can by no means grant, what 
Mr, H. ſays, p. 32. That Kings de jure intro- 
ducing Kings de facto, under the ſame Cha- 
rafters of Legiſlators with themſelves and their 
Progenitors ; acknowledging their Statutes 
when they cite them to be of equal Authority 
with their own, or with thoſe of their Proge- 


nitor: : acknowledging their Statutes, when 
they cite them, to be of equal Authority witng 


their 6wn, or with thoſe of their Progenitors, 
is in Truth and Effect the ſame, as if Kings 
de jure had declared explicitely, that Kings de 
facto had the ſame Legiſlative Authority with 
themſelves, I muſt own; but tis one thing to 

zllow of what is done by an incompetent Au- 
thority, to be good and valid, and quite ano- 
ther thing to own, that the Authority it ſelf 
is good and competent, as I ſhall ſhew in a 
more proper Place.  _ ook he" 

A. P. 32. If it ſhould be reply'd, with re- 


ſpe& to the Statute of 14 Edward IV. that 
Henry V. was, by the ſubmiſſion of the Houſe 


of York, a King de jure, this will not affect 
the Argument, becauſe he was not ſo in the 


Opi- 
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Opinion of the Legiſlator , Edwerd IV, who 
calls him a King inDeed, and not of Righs. ' 
B. King Edward, tis true, calls Hen. V. 
King in Deed, and not of Right, and he was 
ſo and no other. For the Submiſſiun of the 
HFouſe of Tork did not make him de jure ; for 
this was not done, as par oth Fg Right 
in Henry, but only becauſe: the H. of Tork 
when he was ſo, were not in a Condition, by 
reaſon of the Dureſs they were in, from the 
revailing Faction, to elaim their Right, un- 
Jeſs they had a Mind to ſacrifize all their 
Friends, and have their Hopes and Lives cut 
off at one ſt roak by an untimely Claim. And 
the Laws made by Henry V. were therefore 
good Laws, becauſe Edward IV. was pleaſed 
to allow em to be ſo, and not becaufe — 
made them, as has been often ſaid, becauſe 
Mr. H. ſo often repeats his Plea for the vali- 
_ dity of Laws made by Kings de facto. 
A. p. 33. No Authority leſs than that which 
made, can repeal a Law, 2 5 
B. True. And an Uſurper may repeal a 
Law made by a Lamful King, and a Lateful 
King may let it ſtand repealed ; but it does 
not ſtand repealed, becauſe a King and Par- 
lament, who had no Legal Authority, re- 
pealed it, but becauſe the King de jure, with 
his Parliament, did not think fit to revive it. 


King " 


- 


EC" 
King de facto did it, but becauſe it was done 
in a Parliamentary way, and the King de jure 
allows of it. „„ na N 
A. p. 35. I come now to the Attainders, upon 
which, I wonder this Gentleman lays ſo great 
a ſtreſs, ſince he cannot believe theſe Attain- 
ders, either nade, or proved the Perſons At- 
tainted, not to have been Kings and Legiſla- 


B. As for Attainders, it muſt be confeſs'd, 


there is no great ſtreſs to be laid upon them, 


becauſe they were uſed on both Sides. The 
King de jure Attainted the King de facto, and 
the King de facto, again the King de jure, and 
Parliaments did, as the prevailing King requi- 
red em. But yet an indifferent Perſon might 
eafily ſee where the Right lay. The Uſurpers, 
tis true, called themſelves Xzngs, and their 


Followers and pretenſed Parliaments, made no- 


thing to attaint the Rightful King that oppo- 
ſed em, if he were too weak for them. But he 
that will conſider the Engliſh, and not Mr. Hs 


Conſtitution, that is, that Inberitance, and not 
 Ufurpation, is the fundamental Conſtitution, 


will quickly ſee who muſt be in the right, and 
who in the wrong, who is the King and who 
the Uſurper, who may and who may not be at- 
tainted by the Engliſh Conſtitution.” In a 


Word, Mr. H. proceeds all along through his 
whole Book upon Practices, and thoſe of the 


worſt 
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1 
worſt ſort, wicked and unjuſt Practices, and 
upon them founds his de factos Right, as if un- 
Juſt Practices, againſt the Laws of God and 
Nature, and of the Land, becauſe ſucceſiful, 
could make a juſt Title. He might as well, 
if he had pleas'd, argued for Idolatry againſt 
the true Religion, becauſe the Heathen Gods 
had once Poſſeſſion of the greateſt Part of the 
World, and even in Canaan it ſelf, Baal was 
fo univerſally worſhip'd, and was in ſo full 
Poſſeſſion, that Elijab the Prophet thought that 
he alone worthip'd God, as to ſay that Po 
% u 
A. Thoſe that are attainted [by Kings de 
facto] cannot be gag. 3 Judges. an 

B. Pray why not? Suppoſe Henry VI. had 
attainted thoſe that were of King Edward's. 
Party, ſhould the Uſurper's Attainder hinder a 
true Subje& from ſerving and doing his Duty 
to his Lawful Prince when in Poſſeſſion ? I 
trow not. No, it would be ſo far from being 
an Hindrance, to his being a Lawful Judge, 
that it would be à very good Qualification, and 
ſo any Man of Senſe muſt think. For if a 
Prince will not promote his Friends, becauſe 
his Intruder has endeavour'd unjuſtly to diſa- 
ble them, whom will he promote? Not his E- 
nemies to be ſure ; for that would be acting 
palpably againſt himſelf, and his own Intereſt, 
which none but Fools or Mad- men ever es | 
D755 | ies 


otherwiſe the Perſon attainted is not a Lægal 


Perſon; but this is a groſs miſtake. Can a Man 
be an illegal Perſon, for acting according to 


the true Intent and Meaning of the Law, that 
is, for being Loyal to his Lawful Prince when 
out of Poſſeſſion > And will any Judge give _ 


Sentence againſt ſuch a one, when the Law- 


Nonſence to ſuppoſe it : And though ſome 
have deſired their Attainders to be reversd, it 


was not that they thought the Attainders of a 
King de facto could hurt them, but out of a- 
bundant Caution, and for fear of a New Re- 


volution. 


A. p. 47. It may not be amiſs here to take no- 


tice of another Obje&ion, which is, That thoſe 


Princes ſometimes attainted ſome of the Lead- 


ers of the oppolite Party, far adheri ag to their 


Rivals. But when they did this, their con- 


ſtant way of proceeding againſt ſuch Perſons, 


was by Attainders in Parliament ex poſt fade, 


and not by Indictments in the ordinary Courſe 
of Proceedings, which ſhews, I think, at the 


fame time, That to ſerve the King in Poſſeſſion 


was not a fault, nor could be puniſhed as fuch, 
by the Laws that were then in force, 


B. Now truly I think, Mr. H. is under a 
great, and I fear willful Miſtake, For the true 


Reaſon 


But what Mr. H. drives at I know is this, that 
the Attainder of a de facts muſt be reverſed, 


(0) — WW 7 


© F 8 * 5 A 2 
” 4 : 
5 * 
. 1 * 4 0 K 
2 1 * * LET ' 4 ® 


Reaſon why Kings proceeded by way of At- 
tainder in Parliament, was not becauſe they 
bau not Laws in force, 2 is notoriouſſy 
falſe, for it was always Treaſon by our Laws, 
to be in Arms againſt the Lawful King, or to 
be aiding and aſſiſting to his Enemies. But 
the true Reaſon why they were attainted and 
not try d, as other Malefactors, was, becauſe 
they were ſuch notorious Rebels, that they 
ought to be made Examples of, by an extraor- 
diuary Way of Proceeding, to deter others from 
the like, but not for want of Laws, for our 
Laws were always againſt Rebels and Traitors, 
tho* they cannot always be put in Execution. 
A. p. 43. The validity of Richard III. Acts 
was acknowledg'd, not only by all the Judges 
of the Realm, but alſo by the King [ Henry VII.] 
and Parliament, who accordingly paſs'd an 
Act to Reverſe them, before. the Perſons at- 
tainted could fit in Parliament. 
B. Grant this, what will follow > Only 
that-Henry VII. being King de facto, and N- 
chard III. a King de jure (for fo he was, if the 
King and three Eftates declaring him fo, could 
make him fo, which Mr. H. pleading fo hearti- 
ly for the validity of Laws made by Kings in 
Poſſeſſion, tho without Right, muſt own) his 
Laws muſt be in force ll repeaPd, as being 
made by a King de jure; and thoſe that were 
attainted could not act (at leaſt not with * ” 


ty) till their Attainders were taken off. Bur 


2 King Richard, to be only King de 
Jaco, y 


, yet thoſe Attainders being againſt Per- 
ſons, who had leſs Right than himſelf, being 
not of the Houſe of Tork, but Lancaſter, it - 


was not ſafe for them to act, without a Repeal, 
for fear of another Turn of State, even tho 
thoſe Laws had been Nullities. All Rebels 
and Wrong - doers ſecure themſelves by all the 


ways they can ; they know their own Guilt, 


and dare not truſt to the Honour of Uſurping 
Princes, for whoſe ſake notwithſtanding they 
dare, by open Rebellion, to venture their Lives 
and eule too .ñxĩV r's, OP 

4. The Judges were 
enough diſpoſed to have given, and the King 


and Parliament to have receiv'd ſuch 'an An- 


{wer [vis. that Richard's Acts were all Nul- 


lities ] if the Conſtitution would have born it. 


B. And why, I pray, would not the Conſti- 


tution bear it? Had Henry VII. been Law- 


ful King, the Conſtitution would have bern it 
of Courſe, but that he knew he was not, and 
ſo did the Judges too, that is, that he had no 
Conſtitution Right, being not the next Heir of 
Turk, or Lancaſter. And he and all his Adherents 


were juſtly attainted, Richard having a better 
Title than Henry could pretend to, even tho“ 
he came to it by Vile and Wicked Means, 


Blood and Murder ; if that Maxim be true, 
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? which Mr. 100 diten quotes nh es; 


That the Crown rakes ate all D#fefts. | 
A. p. 48. But now on the other Side did the 
King in Poſſe Mon, or his Parliament, or the 
Parties concerned, ever think a 0 At of Par- 
don was wanting for thoſe who ought for him, 
n a Perſon out of Poſſeſſion, whatſoever 
Iitle he had, or 'pretended to have. Can there 
de one Inſtance Sven of this f in all our Laus 
or Hiſtory y? 17. | 
B. Un AE Sir, 1 "WE 5 fell whethi# herd 
can or no, and it is not'a Farthing matter, Whe⸗ 
ther there can, or cannot; for my own Part, 
I cannot ſee any Reaſon in 'the World for fuch 
an Act, but I think there's a very good one 
__ why. there ſhould be none. For if a King of 
| Jucto ſhould have made, or procur d ſuch 


—— ͤ — 


Act to be made, it would have been an hr. - 
Declaration of his No-Rzghr, and that he and 
1 all his Adherents had been Rebels, as ſtanding 
in need of a Pardon, which no te facto ever 

did or would do, who had any Brains of his 
oven, or had any about him that had any. 
No Man, tho? nevef ſo wicked, Cares to ac- 
cuſe himſelf, or be thought ouilty: of a Crime, 
if he can help it. All our de fadlo Kings, as 
I have often ſaid; look d on themlelves as * bt 
Jul, and expected that their Subjects mould do 
ſo too ; and therefore t would Have been Non- 
ſence in them to 1 a Law, to indemnify 
| thoſe 
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thoſe who had fought for them. If they 
Kings de jure it was their Duty, and Th a — 
World indeed, if a Subject wants his Pardon 
for doing his Du 
A. p. 49. An Obietion has been made to the 
Legiſlative Anthority of Kingsfbr the Time be- 
N. from the Iſt Edward IV. Cap. 4. Appen. 

11. which declares what b udicial Procte- 


dings of the 3 Henry s ſhall ſtand prod, The 
Objection is, That ſome Acts of Parliament 
. to the Town of Shrewsbury, and to the 
founding ſome Religious Houſes, are there Con- 
| firmed, whence they infer, that the reſt were 


in the ſame Condition, and wanted the like 
Confirmation. 
Z. And in ſtrictneſs no doubt they did. But 
King Edward having taken care in general of 
Grants, and particularly thoſe made to the 
Church, was contented that all other Acts made, 
Provided that they were not prejudicial to the 
Crown, or were for the Good of the Subject, 
ſhould be in full Force and Virtue; but had 
King Edward imagin'd that any one would 
have interpreted this Act of Indulgence, as 
Mr. H. does; he would have Damn d all the | 
Henry's Acts, as King Charles II. and his 
* did thoſe of Cromwell, or elſe have 
confirm'd and ſtamp'd them with his own Au- 
thority, by an AG for that 8 as Mr. H. 
adviſeth. * 


aon Aebet ſadtum vulet. For if that Ma 
| helds geod fometiines in things that ate it 


Wd * ow): 
.51. There can be no reaton given why 


King de jure never mitt one Ad 70 C 
all $6 0 Beneficial Statütes of the Three Hei- 


Mes, and another to declare the others void: 


B. Suppoſe now in a croſs Humour I ſhould 


anſwer, That there Was no reed of either 2 


Mal Repeal, or Confirmation, but that King 


Haward I. Non-repenling of their Acts, was 


Fufficterit to give them the Force ef Laws, be- 
ing bneficial to the Subject, founding it on 
that old Maxim in the Civil Law, ©ud Bert 


themſelves unlawful, upon account of the 


Matter, much more upen the Matter being 


good and beneficial tho the Authority that made 


them was not Competent. This, for ought 1 


dan ſee is a good Reaſon, and looks like an 
Act of Grace in the King to his Eovii Sub 
jects, in condeſeending that Ufer pers L 
made for their good, ſhould remain in erer 
tho' the Making of them was an Incroachment 
upon his Ro N 2 


Crt gs ward the Fovtirs Timid, 
Throne than the Petfots that pod 


they never aſſumed the Royal Ticle againſt-the 


Regnant King, nor did the e Conſtitution - ever 


know any other King but the King that 
feſs d the Throne. 5 n 


E 2 And 
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-And-ince the . X 1 had been 
22 Years in Poſſeſſion of the Kingdom, and the 
Heirs of the Houſe of York had Aloo all this 
time lived as Subjects under them, without 
ſetting up any Claim, obey*d their Summons 
to Parliament, and taken Oaths of Allegiance 
to em, particularly Richard Duke of Y.rk 
(who was the firſt of that Houſe, that put in 


his Claim to the Crown, ) it muſt be own'd 


that the Lancaſtrian Kings, at leaſt Henry the 
Fifth and Sixth, were not only in deed, but 
of right, Kings of England i therefore 1 
may obſerve, - in the 23 place, That the 
firſt time, this Diſtinction of Kings in deed, 
and * of right, was ever uſed, Was: ri 
4 5 

ä PI B. If Two of the. Three de Ke Hanries 
were Kings de j jure, how, I wonder, will 
Mr. H. make up his Number of Thirteen Kings, 
who from the Conqueſt to Henry VII. came 
to the Throne ho ne Hereditary Titles, p. 1. 
But let this paſs. Well ! granting, as Mr. H. 
ſays, that the right Heir, who was kept out 
of Poſſeſſion by a powerful Intruder, never aſ- 
ſum'd the Regal Title, had he therefore no Ti- 
tle becauſe in Dureſs he durſt not claim by it ? 
Mr. H. dares not ſay that. Well ! he did not 
Claim under that Title, and if he had, Mr. H. 


himſelf would have thought him Mad for his = 


pains, when he was not in a Condition a 
| ert 
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ſert and recover his Right. For Uſurpers, 
who cut their Ways to the Throne with their 
_ Swords, would make no ſcruple to Murder 
the next Heir, perhaps the whole Family, as 

Athaliah did, ſhould he have claim'd bis Right, 
when Henry was in Poſſeſſion : We have had 
too many Inſtances of this barbarous Ulage : 
And yet notwithſtanding all this tis true, that 
our Conſtitution, being Hereditary, knows no 
other King but the Heir, tho? the People of- 
ten ſwore Allegiance to the Uſurper, who 
had no Conſtirution-Right. Ay l but Mr. H. 
ſays, that even the Heirs of the Houſe of Tork | 
ſwore Allegiance to the Poſſeſſor of the Houſe 
of Lancaſter. All this might be, and yet the 
Houſe of Tork might not give up their Right, 
or quit their Claim, but waited only for a more 
favourable ar when they ſhould get 
out of Dureſs. (Append. No. 21. F. 75.) They 
Perjur'd themſelves indeed in parte actus, but 
that did not forfeit their Title; that was ſtil] 
good, and the Crown,, Mr. H. knows, takes off 
all Defetts.” I do not deſign to be an Advocate 
for, thoſe who take Oaths with a deſign to 
break *em, far be it from me ; but if a cer- 
_ tain Author, in his Mz2ſures of Obedience, 
allows a Latitude in Subje&s Oarhs, why may 
not the ſame be allow'd to Rightful Princes, 
when in the Power of an Uſurper, till they 
can recover their Rights by his*De:th, or 
wad | E 3 their 


* 


* 


r 
their Subjects returning to their Natural Al- 
legiance. Princes of the Blood, like Soldiers 
in a Garriſon, ſwear to the Uſurper in whoſe 
Power they are, to ſave their Lives, but think 
themſelves, bound no longer than while that 
Force laſts. But T have aner this already, 
and I think have made it appear, that not- 
withſtanding Richard Duke of Turk ſwore te 
Henry VI. yet neither King Henry nor his 
Parliament thought he had quitted his Title 


ve 


* 
o 


by ſubmitting; for they declared, that his Ti- 
dle could not be defeated ; that is, That hg 
was Lawfil King according to our Heredita- 
ry Conſlitution, tho Tenry were in Poſſeſſion, 
and his Family out of Poſſeſſion for three- 
| ſcore Years, which is all that we contend for, 
and is a full Anſwer to all that Mr. we ir 3 


ſaid, or can ſay againſt the Right of a Lamfiu 
King, tho“ out of Poſſeſſion, and tho he da 
wa. t take on him the Rg Title. 
1 A. p. 52. Edward VI. tho he calls the three 
HTienries Kings in deed, and not in right, yet he 
does not now pretend that his Anceltars. were 
Kings in right. n 
B. Say you ſo. Suppoſe K. Edmard. does 
not in ſo many Words ſay they were, Kings 


n right, yet if the three Henries were not 
Kings, thoſe of the Houſe of Tork myſt be. 
Does a Man looſe a a his Eſtate becauſe 
another has unjuſtly, by Fraud or E ade, got 
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Foſſeſſion of it 2 Has an High- way-man a 
Right to my Purſe, hecauſe he has taken it 
from me? Has the Adulterer a Right to my 
Wife becauſe he has taken her to himſelf > 
I ſuppaſe Mr. H. will not fay ſo ; and where, 
I pray, is the Differcnce between a Ling's and 
2 Subjet#s Right? I know of none, and, I be- 
lieve, no-body elfe. I hope David was King, 
tho Abſalom had Poſſeſſion of the Throne, 
and Joaſh, tho? Athaliab kept him out of Pof- 
ſeſſion, and tho he claim'd not the Crown, 
nor aſſum'd the Regal Fitle till Jebaiada the 
High-Prieſt had braught abaut the People to 
receive him. King Dauid was as much Ling 

Bares 


1 
o 
* 


when out of Paſfeflion, as Vriab was 7 
' Huzband, tho* David had taken her: For 
David's taking her did not give him a Right 
ta her, ſhe was ſtilt Uriah's Wife, and David 

was an Adulterer, and not her Husband, tho? 
he had Foſſeſſion of her, and the had ſubmit- 
ted to him into the Bargain... | 
A. ft. 52. It may be oblerv'd:#rom what has 
been ſaid, That even ſince this Diftin&ion (of 
a de jure and de fatto) has obtain'd the So- 
vereign Authority of the Eugliſſi Government - 

hath been ever acknowledg d, both by our 

Laws and. Lawyers: to be lodgſd in the King 
B. Very gaod ; then Crommell, being King 
de fatto, or for the * being, having as much 
ES E 4 the 


o 


% 

( a ) 
the Levi tive and Exeeutivg' Power, a8 any 

of our Kings de facto of the Lancaſtrian Line, 
had as good a Title to our Allegiance as any 
of them. But our Laws call his Government 
an execrable Uſurpation, and the Lord knows 


what, and did not allow him to have the Le- 


giſlative Power, but repealed, revokd, made 
null all his Acts. I know Mr. H. ill have 
a Loop-hole here, and ſay, he never took on 


him the Regal I ite. True, but tho? he took not 


on him the Tile, yet he took upon him the 
Regal Power, and acted as King, to all Intents 

and Purpoſes; and PROTECTOR, the 
Title he took, was but another Word for 
King de facto; therefore if he will ſtand: by 
that Aſfertion, That à King de facto bath e- 
ver been acknowledg d to have the Sovereign 
Power, and that Allegiance is due to him, and 
him only; CROMM EL had as good a Right 
as any of Mr. H's Time: being Kings, and 
King Charles, according to his Hy potheſis, none 
at all, nor could Treaſon be committed a- 
gainſt Him, being eur of Poſſeſſion ; nay the 
Regicides themſelves A very hard Meaſure 


to be Drawn, Hang d and Quarter d, for put- 


ting to Death, (not to ſay murdering King 


e. $ 


Charles J.) being, as he certainly was when in 


Priſon, out of Poſſeſſion. Theſe are Bleſſed Prin- 
Ciples for a Church of Nate to e 


tain mY What Digitratce, - as to this Point; is 
there between I, 'Phanatick, and 4a 
Churreh-man? Juſt none at all. 

A. p. 52. Tis objected that Richard Duke of 
York put in his Claim in Parliament, in the 
goth Henry VI. and that the n declared 

his Title could not be defeated. 

B. And will Mr. H. deny chis to be a good 
Declaration ME 4G, 
+ Mp5 4. Yew Becauſe it was but: a partial 
Dale It is not, ſays he, without Rea- 
_ that 1 have calPd this a partial Declarati- 
on For during the ſpace of 60 Years, that 
the H. of Lancaſter had ſat in the Throne, 
we never heard of ſuch a Title in the H. of 
York, as could not be defeated till this Time, 
when the King's Army was firſt defeated, Ge. 

B. Did Mr. H. never hear of that Maxim 
in our Law, that nullum tempus occurrit Regi. 
There was a Reaſon, and a very good one, 
why they did not claim. Would Mr. H. have 
the H. of Turk put in their Claim, when they 
had no Power to recover their Right ? This 
would have been the ready way (as aboveſaidJ)to 
have their Title defeated, with a Witneſs, thatds 
to have the Line of Tork murderedʒ for de fuftols 
as well as Kings de jure s, who ent their wa 
to the Throne with their Swords, and the De- 
fruction of their Rival Kings, (p. 9.) would 
never have ſpar'd their Lives, But they and 

their 
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their Friends knew better Thin 


| + KNE\ er. + Richard 
be bn En 
tho he fail d in the Attempt, he made way: far 
keg ring e Th þ ! 2 | 
' - ws upon the Principles 05 eee 
with whom we are diſputing, That the Title 
of the Duke of Tork, not only could be. but 
actually was defeated by his long Submiſſion, 
by obeying Summons to Parliament, and by 
Oaths of Allegiance tv King Henry VI. par- 
ticularly that which he took in the 3gth Year 
of his Reign. They muſt, I fay, ac- 
| knowledge the Duke of Tork's. Tile was d- 
feated upon their own Principles — 
B. I fee no Reaſon at all for this 
A. p. 56. Let us borrow their own Principles 
and Anſwers, and apply them to the preſent 
Cafe. Had not the Heir of the H. of Fort, 
as well as all the People of England, livid 
longer in Subjection to the King's of the H. of 
Lanoeſier, when this Declazation was made; 
than the Senate and People of Nan had to 
Tiberius and Auguſius together, when Our 
Saviour gave this Command af giving; amto 
B. Yes, doubtleſs. But I would adviſe 
Mr. H. to read Jevian's Account of thoſe tuo 


Reigns. 53 
= f . 5 


44 ty 4h 

A, 10 Howe. not more certain Evidence 
of al Gahs, which Richard Dake, of Frk 
took to Henry. VI. than we have of the 


Truth of je Lex Regia of the Romans,- o 


To.auy Act of the Rekignation of the ke 
mi of the Teut 2 


. Well, t this be granted too, 73 


4p. 56. Was not the Oath of N 


| of York: a more fall Recognition of Honny Vl 
Right, and Renunciation of his own Right? 


. No, by no means, but juſt the contrary. | 


Thar which Mr. H calls a Recognition of Hu- 
ry VI. Right, was in Deed, or di faite Hows 
74 Necegnitian of Richard, Duke ok Tun 

bt. For Richard, Duke: of Tok, 

Oath. upan, an. Agreement made between. them 


T5 which Was Plain Acknowledgment. on Han- 


77's Part, that the Right was in Richad, aud 


that he held the Crown by Caurræſy from hir; 
Richard wav d his Right till Mens Death, 
or Ceſſion, but the taking an Oath, ta him, 
only on that Account, was far from being a 
 Renungiation of his Right on his. 9 


PE was a full |Rentnctation and; Reac 
ton, King Henry's Part, and a fais a 


ledgment that he was, allen, ap-vjuſt 2 | 


ſeflar, or an Uſurper. 5 
A. p. 57. H allithis be true as inis, They muſt 
confeſs the Duke of Tork s Title: was df garen. 


= 


took: this 
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= (&3J 
Z. If all be true, which J have ſaid, as it 
is, The Gentlemen may ſtill ſay, that the 
right of the Fews and Roman Senat was de- 
feated, and that the Roman Emperors were 


| 
| | 
| 
| 


Rightful Governours, becauſe the eus and 
Roman Senate had ſubmitted and ſworn Alle- 
giance to them; and yet nevertheleſs the H. 
of T. tho? they had ſworn Allegiance to the 
Poſſeſſor, had ſtill a good Title, and ſuch, as 
4 the Uſurper by the Agreement own'd. The 
| Gentlemen, he ſyeaks of, may abide by their 
Anſwer, and yet not own that the Dukes Title 


was defeated, and may boldly aſſert, That his 

Title was not actually defeated, by the Legiſla- 
tive Power of the Realm. Neither ned they 

| acknowledge, that this Declaration of Parlia- 
} ment proves too much, for it proves what it 

1 was brought to prove and no more, vis, That 
| Richard | by Henry's yeilding to an Agreement] 
had the Right to the Crown, tho he was 01 

{ of Poſſeſſion, and was King de jure, to whom 
i the Kingdom belong'd, according to our Con- 
9 ſtitution, tho? he allows Henry to be, by way 

of Deputation, King de facto. &@ 

A. p. 57. Laſtly, This Declaration of * 

29th of Henry VI. as well as the Ads of 

1 Edward IV. were repeal'd and aunulFd by 


Act of Parliament, when Henry VI. recover d 
1 e (4 228 257 20s 
| 
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8. Mr. | H. knows thoſe Were troubleſome 


Times, andit would be ridiculous to ſuppoſeall 
that was done inſuch Hurly-burlies,and Turns 
of State, ſhould go for Law. Tis too plain 
to be deny'd, that Parliaments, not Lawfully 
conven'd, have made and repeal'd Laws ; de- 
clared Uſurpers to be Lawful and Rightful, 
and juſtity'd the Depofing of Lamful Kings by 


Uſurpers ; and again have Recogniz'd the 


Right Heir, and declard the Uſurper to have 
been King in Fact, and not in Right, as in, the 
Caſe before us, of Eaward IV. and Henry VE 
Parliaments are made of Men ſubje& to fail- 
ings, and he muſt be a very bold Man indeed, 


that will ſay Parliaments are Infallible and can- 


not err. 


wh p. 9. Tis a Proof of the Sovereign Le- 
iſlative Power of a King de facto, and his 


Parliament, ſince they can repeal Acts paſs'd 
2 Parliaments, holden under Hereditary 
| F Does it follow, that becauſe Kings. de 
facto have repeal d Acts made by Hereditary 
Kings, that they have a Right ſo to do ?. I 
always thought that nothing was Lamful, but 
what might be done Lawfully, id pofſiemus 
guod jure poſſumus. Cromwell was King de 
facto, and repeald Laws. And if Mr. H 
ſays, that his Acts were not fully own'd by 
the Hereditam King, that will not W — 2 
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. Pp 64 Ye | 
Difficulty, for if he had the Authordy, FE 
wis the Legiſlator for the Time bemg, the 
Heit ouphtaceording'ts Mr. Hs Hypotheſis, | 
te have own'd his, as well 8 any other King 
ae fucdo s Acts, being King by Mr. Fs Confti« 
ration, chat is, in Poſſeſſion t thisthen 
Gee uſt Mr. Es W. 5 p. 8, 4 bo. enelude 
* all private Subjects J Can Mr. H. then diſc 
< own this Authority, without - oppoſing this 
private Sentiments to that which hinfelf 
* acknowledges te be the Supream Authority 
© and Judgment of the Kingdom??? | 
H p. 60. Since the Kings forthe Time being, - 
with heir two Houſes of Parliamefit have the 
Legiſlative Power, they muſt. alſo have the 
Supream Power, the former being, as I have 


ſaig, always effential fo, and inſcpeetble from 


the latter, 'd. 25. 
. Therefore Cromwel having the Legill- 
de Power was Supream, and King for 25 
Time being, and all Engliſhmen his Subjects, 
according to Mr. H's Conſtitution. 
AH. p. 60. Laſily, If the King for the Tine 
being hath both Ey Boature und Kdon-Lus 
the Legi/flative Power, then the Obedience of 


the Subject is due to his Laws. 


B. And then, fay I, the Obrtlience of U 
Subjects Was due to Cromwell, and then let us 


lay tide the 3oth of Fanunry, and the 2 
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with pretended E e Avitigs. 
61. The 25th of Eawnrd HII. de- 
thn what Offences ſhall be Treaſon. pk. 
B. That's true. But chen tis to de utider- 
ſtood; that He being then e malle ; 
that Law 8 the _ in his F = 3 
mil A1ATC a trempts o ur 1 : 
no 2 can be ſo ſenfeleſs, as 70 thir think he 
wonld make Laws in behalf of Lu- perr, to 
the Prejudice of bimfſeFf, his Son, and His 
 Poſterity. _ | 
A. p. 61. And we have the Orbe of two 4 
great Lawyers, My Lord Chief Juſtice w- 
and Lord Chief Juſtice Haler, (and tio! great 
Lawyers Opinion, as far as 1 know, to tlie 
contrary) That by Our Sovereign Lord „ 
KING, in this Starute, againſt whotn tfieſe 
Offences are Treaſon, 18 to be underſtood n, | 
of the King in Poſefſton of boy 'Crown' and 
B tho he be Rer de fatto SW 
F Pt 
I grant you'tharthis was S chtes Dobro ine, 3 
but perhaps 16t his Opinion. For to be plain "1 
with you, tis very ridiculous, and no Man can 
be ſo filly as to imagine, that King Etward, © 
a wiſe Price: would make a Law to diftfhie- 1 
rit his own Children. Mr. H. hinfeff will N 
' not allow of it, for he ſays, p. 71. After 
* the Crown kad been entai a in the firſt 0 i 
0 4 


*“ 


% of HENRY.VIL Reign, on the Heirs | 
* of his Body ; can we believe that he de- 


_ © fign'd this Act of the XIth of his Reign, 


© to break the Succeſſion of his 070% Children? 
* Undoubtedly.he did not. Let Mr. H. apply 
this. And for his further Inſtruction, let him 


read Mr. Prins Plea for the Lords, p. 482: 


Appendix, No 20, and he will ſee My Lord 
Chief Juſtice, Coke's Opinion, if it were his 
Opinion, ſufficiently confuted, and his Lord- 


T ſhip expos'd for it. Mr. H. perhaps will not 


allow Prim to be a Lawyer; but if he fairly 
refutes My Lord Chief Juſtice, I hope he will 
allow him to have as much Reaſon, though 
not fo much Lam, as the Oracle ; and per- 
haps he had more of that too, tho he made 
an ill uſe of it ſometimes, as Coke did, who 


7 


When he was laid aſide by King Charles I. 


turned Chicaneur to the Crown. But let us 
coinpare Coke with Coke. Does not Cote hini- 
ſelf, in Calvin's Caſe ſay, That the King hath 
the Crown of England by Birtb. right, being 
naturally procreated of the Blood Royal of this 
Realm, and that Allegiance and Obedience of 
the Subject is due to the Sovereign by the 
Law of Nature, which is immutable, and can- 


not be alter d: And if Coke ſays ſo, and be 


in the right, the King de facto cannot be the 
Seignior Le Roy, for the Law, of Nature ab- 
hors all Injuſtice and ee and ſo does 
the Law of England, for he ſays, The _ 
0 
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of Natures part of the Law of England, fo. 
we have Coke, if we have no other great 


Lawyer on our Side. But we have more, for 


Cole himſelf quotes Bratton and Forteſcue to 


ſtrengthen this Opinion. 


As to Judge Hales's Opinion, as tis repre- 
| ſented in that Book | Pleas of the Crown, 
Chap. Treaſon] tis of no Value in the World, 
and the Reaſons we have in the Preface by the 
Eclitor of it, as that twas a Poſthumous Work, 
never ſet out by himſelf, that *twas written in 
his younger Days, about the End of H. Charles I. 


that *twas never read over by him fince he wrote 
it. See his Life, by Dr B. p. 36. And whatever is 
deliver'd in ſuch Circumſtances, can have no 


Weight, and the great Authors Name is abug'd 


by ſuch Quotations ; and it would be a fine 
Piece of Argumentation, if every thing that a 
Lawyer writes, either to help his Memory, or to 
be Topicks for mooting, or pleading, muſt pre- 
ſently be ſuppos d to be his own Judgment; at 
this rate we may in time have Councel lors Bre- 
viates printed amongſt their Works, and the Edi- 


tor may call em Reports too, if he pleaſes; but 


no one that is a Lawyer would make uſe of 
them, tho Mr. H. does. 55 


And to let Mr. H. ſee that we are not deſti- 
tute of Lawyers on our Side, tho? we ſnould 


give him his two Lord Chief Juſtices, Let 
him conſult Moore's Reports, p. 798. and 
Bs a 4 | there 
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| _ and ſome Princes of the Blood, to whom 


(6). 


there he will find, That Allegiance bes the 


Natural Perſe Jon (and that muſt be of the King 
de jure) for (ſays he) if the King is by force 
driven out of bis King dom, and another 7] 'ſurps 
notwithſtrnding this, the Alegiance of the 22 
ject does not ceaſe, th the Law apes, i. e. 
The Allegiance to the King de jure does not 
ceaſe, tho our of Poſſeſſion, and an Uſurper in 
the Throne. | Shao fays he, re another 
Place, was before Laws. And as Lord 
Coles ſays, in Calvins Caſe, True oy Faith- 

ful Legiance and Obedience is an incident, inſe- 
parable to every Subject as ſoon as be is born. 
Pol. 5. and he calls it Natural Allegiance, 
which can never be due to a King de facto, in 


_ oppoſition to a King de jure. It may not be 


amiſs to acquaint Mr. H. That all the Judges 
agreed in theſe Opinions. And ſo we have 
great Lawyers Opinions, tho? „ he lays, be 
knows of none. 

A. p. 64. Treaſon, which i is the higheſt Vio- 
lation of Allegiance, can be committed againſt 
none, but him, to whom Allegiance is due. 

B. True. But then pray take this witli you, 
That Allegiance, which my Lord Coke ſays 
is Natural, is due only © the Hereditary - 


King, It muſt be own'd indeed, that Uſur- 


— always requird Submiſſiof and Allegiance, 
ut that did not make it their due, tho? Sub- 


the 


8 wy of 
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the Crown of Right belong'd, being in the 
Power of the Uſurper, paid him a Submiſſion, 
which they ought not, as Richard Duke of 
Tork and his Family, to preſerve their Lives; 
yet they did not looſe, nor the Uſurper gain 
any Right by their Submiſſion in their Dureſs, as 
Dre oe et; 75 
A. p. 62. As Edward III. and his Parlia- 
ment intended to declare thoſe Offences Frea- 
ſan, which were ſo before by Common- Law; 
or Lage; ſo by King in the Statute, againſt 
whom theſe Offences ſhall be adjug'd Treaſon; 
they muſt intend the King, againſt whom they 
were held to be Treaſon,- before by Common 
Law, Ge. which was always the Reonaiid 
King, altho without an Hereditery Tile, , 
B. I marty, Sir, now we have it: They 
imſt intend the King Regnant, tho without ail 
Hereditary Title. Mr. H. is a bold Man to 
aſſert this, for I believe he has not one Law yer 
ſince the Conqueſt (provided he can find one 
Regnant King without an Hereditary Title, 
or a pretence to it) that will ſtand by him in 
this Aſſertion. Does he, or any Body elſe i- 
magine, that our Hereditary Kings made Laws 
to ſecure the Crown to them and their Heirs; 
and at the ſame deſign d them for the Benefit 
of Uſurpete, that is, of thoſe who ſhould keep 
them out of Poſſeſſion, and deprive them of 
their Inheritance? er did, they deſery'd 
OY "OF ©" 


EC» hs 
to loſe their Crowns, and to be begg'd for 
Fools into the Bargain. Tho? Edward III. 
was no other than an Uſurper, in the beginning 
of his Reign, when lie was young, yet he was 
Lawful King when he made that Statute of 
Treaſon; and in all probability reflecting upon 
his own Unnaturalneſs, of which he was ſen- 
ſible, in taking his Father's Crown, took care, 

as far as he could, to prevent the like for the 
future; to be ſure he did not deſign, as Mr. H. 

| ſays, to break the Hereditary Succeſſion of his 

Ez own Children, and ſet Uſurpers upon the fame 

| ; Foot with chem. {pr Nog OO TEE 

; A. p. 62. But we ſhall be eaſily. determined 

| to this Senſe, if we conſider farther, that from 

Tp the Conqueſt to Edward III. Reign, and for 

i 100 Years after, the Diſtinction of King de facto 


y / | * « 
D 7 : 
- 


and King de jure was not known. 


B. Wel!“ And ſuppoſe it had never been 


known, the thing was known; and tho' the 
| Parliament gave not the Rægnant King the Ti- 
i zle of King de facto, nor the right Heir that 
of King de jure, yet they knew who had the 
Right, and who had not. And thoſe our f 
Poſſaſſion, (tho' they took not on them the 
Regal Title were ſo in truth, and when they 
recover'd their Right were Jook*d upon as ſuch 
from the Demiſe, not of the Uſurper, but of 
the Righrful Predeceſſor. So Edward IV. was 
reckon'd (1 Edward IV.) from the Death Key | 
| | S 


his Father, AS Duke of Tok, (See Prinn's 
Plea for the Lords, 467 and 468. Append- 
No 26.) and King Charles 11. from the Murder 
of his Father the "Bleſſed Martyr. ; | 
A. p. 53. The Pretenders to a better Right 
to the Throne, than the Prince that was in 
Poſſeſſion contented, themſelves with. 
the Titles of Dukes of Normandy, Ge. none 
of their Friends gave them the Regal Title. 
B. What poor Stuff is this! Suppoſe they 
neither took the Regal Title, nor others gave 
it them, had they „ e no Right to it? 
That's hard indeed ! Does not he know there 
are Caſes when a Man dares not fay his Soul's 
his own? _ | 
A. p. 63. By Our Lord the Kin in the Sta- 
tute of Treaſon muſt be intended the King in 
Poſſeſſion; ſince by the Common C, Zuſtom-and U 
ſage of the Kingdom, he was the * and 
there was no other King but he. f 
B. Muſt is for the King, we 3 But by 
what Authority Mr. H. talks ſo Magiſterially, 
Tknow'not, But pray why. myſ? the King in 
. on, right or wrong, be the King againſt 
bom Treaſon muſt be intended? Was not 
Rover Mortimer put to Death for Treaſon in 
Murdering Edward II. tho cut of Poſſeſſion 2 
Were not the Murderers of King Charles I. Ex- 
ecuted for Treaſon, tho” he was ou: of Poſſeſ- 
: fion £ And were not others Executed, and 
T3 pardon'd 
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pardon'd for Treaſon, againſt King Charles f. 


tho“ aut of Poſſeſſion ? ' And does not the 


Statute 25 Edward III. make it Treaſon. to 
compaſs or imagine the Death of the King's 
eldeſt Son and Heir; who has no Right 
to Poſſeſſion during the Life of the Fa- 
ther > App. No g. 57 theſe Inſtances it evi - 

dently appears, that Treaſon may bẽ intended, ; 
and committed againſt a Prince out of Poſſeſſion, 
and therefore it cannot be true, according to the 
Laws of England, that the Treaſon can be 


intended only againſt the King Regnant, or in 


Poſſeflion, "Nay, we hate a famous Inſtance 

of an Act repeal'd, that was made by a King 
in Poſſeſſion, and the Reaſon of that Repeal 
given, vi. becauſe Edward II. the King ds. 

Jure out of Poſſeſſion, was then living, even 

tho he had made a fort of Reſignation of the 

Crown. See App. No 6. Moreover, I defire 
to know of Mr. H. by what Authority Parlia- 
ments have attainted Kings and Princes of the 
Blood; as Henry VI. and his Son were, App. 
No 21.F. 74. if Treaſon cannot be commit- 
ted againſt the Right Heir out of Dahme 5 
was it not becauſe they had unjuſtly po esd 
themſelves of the Inheritance of he Crown, 
and claim'd Allegiance to be paid to them, 
which was due only to the Heir ? Coke in his 


2th Report ſays Legiance, or Faith of the Sub- 


je& is proprium quarto modo to the King, 7 
bh ; E * ; : 1 : h : , . 55 p 9 z, 
„ 
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ir firſt nam d, and Succeſſors is attendant upon 


1 


hold their Dominions 1 oms by Law- 


Deſcent of Inheritance (according to the F 


8 * —— And there was Allegiance __ 
and Tr 


foi, & ſemper. And the King, faith he, in 
another Place, boldeth the Kingdom of Eng- 
land by Birth-right inherent, by deſcent from 
the Blood-Royal, whereupon Succeſſion 40th at- 
tend, and therefore it is uſually ſaid, to the 
King, his Heirs and Succeſſors, wherein Heits 


Heirs. And yet in our Ancient Books, Sus- 
ceſſion and Succeſſor are taken for Hereditance 
and Heirs. Brafton, I. 2. cap. 29. And in his 
5th Report, J. 34. he ſays, The Kings of Eu- 
oland, who are Monarchs, and Abſolute Princes, 


ful Succeſſion, and by inherent Birth. Fight, 3 nd 
N. 


Mai. ET. I CEO 
the King, and there was no other King but be, 
Unleſs any one will run into ſo great an Ab- 


DAMENTAL LAWS of this Realm. ) App. 


ſurdity, as „ that for the greateſt part of 


e Conqueſt to Edward III. 
Reign, England was a Monarchy without a 
B. I think *tis as great an Abſurdity to ay, 


the Time from t 


* 
* 


that 7 * is an Hereditary Monarchy wit 


out Right of Inheritance, as to ſay England 
is a Monarchy without a Monarch. 


eaſon, but no King to whom one Was 
1 due 
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due, and againſt which the other might be 
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committet. „ "ve; TE ef 
B. Yes, there was always a Rightful King, 
tho? ſometimes kept out of Poſſeſſion by Mr. 
H's King, without Right, to whom Allegiance 


was due, by God's Law, the Law of Nature, 


and by the Laws of the Land too, and againſt 
whom, and no King elſe, Treaſon could be 
Taid to be committed. © Since therefore Trea- 
* ſon can be committed only againſt the King 


de jure, and our Hereditary Conſtitution 


ce knows no other Xing but him 5 Treaſon, 
ce which is the higheſt Violation of Allegiance 
& can be committed againſt none but him, to 
e whom Allegiance is due. i. e. the King de 
& jure.” 3 _ „ 
A. p. 64. And ſo I come to the famous Sta- 
tute of the xi Henry VI. 1 
B. And I might ſend him, and his Friends, 
to a Book EntitI'd, Animadver/ions upon the Mo- 
dern Explanation, of the xi of Henry VII. cap. 1. 


or G c. And to the Caſe of Allegiance to a King 


in Poſſeſſion, with the Defence, &c. where he 
may-meet with ſuch Arguments againſt his No- 
tions, as neither he nor all his great Lawyers 
are able ro Anſwer. But becauſe thoſe Books 
are not eaſily to be met with; I will venture 
to ſay ſomething to it my ſelf. And firſt, I ſay, 
That King for the Time being, is a doubtful 
and ambiguous Expreſſion, and uſed on er. 

poſe 
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poſe by Henry VII. and his Parliament, to 
impoſe upon ignorant and unwary Subjects: 
For firſt, King for the Time being, may be taken 
for the King de jure in Poſſeſſion, in oppoſiti- 
on to a King de facto, he being in the moſt. 
proper Senſe, the King for the Time being; 


and then without all peradventure Allegiance 


is due to him, and the Subject ought to be in- 
de uniſyd for fighting for ſuch a King; and 
it muſt be againſt Reaſon, Law, and Good 
Conſcience, nay, and Common Senſe too, that 


for his attending on ſuch a King in his 
Wars, he ſhould loſe or forfeit any thing. 
2ly, It may be taken in an improper Senſe, 
for a King, or any other Perſon, who is in 


_ Poſſeſſion of the Throne without, or againſt} 
Right, and then tis againſt Reaſon, Law, and 
all good Conſtience, that they who fight for 
ſuch a one, againſt the King de jure, ſhould 

be indennified. See Ap. No 20. For their very 


fighting is Treaſon, becauſe it tends to the 


Diſinheriſon of the Rightful Heir. And indeed 


this Dangerous Law, as Dr. Burnet truly 


terms it, was made to ſecure the Uſurper againſt. 


thoſe who had a better Title, Reply to Mr. Va- 
n HH IS. oo Ge 
A, p.65. This Law never appears with. ſo 


great Advantage, as after ſuch a View, as we 
have taken of the Legal Authority of the 
King for the Time being. = 
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B. Mr. H. is certainly in the tight on't: 
For if you'll be fo obliging and good - natur'd 
to grant, what he neither has nor can prove, 
That the King in Poſſeſſion, right or wrong, 
is the Conſtitution- King ; then this Law dots 
appear with great Advantage indeed! 
A. p. 65. They have objected to the Au- 
thority of the Legiſlator, Hare VII, as not 
being a King de jure. We +00 
B. And whoever ſaid he was > Does not 
Dr. Burner, that Impartial Hiſtorian, ſay, That 
Henry weakned the Rights. of the Crown of + 
England, more than any that ever reigned tm 
« It 2 And does he not {ay again, That he [ Heh- 
ry VII.] Knew that he could not found his Title 
on his Deſcent from the Houſe of Lancaſter, 
or then he would have been no more than Prince 
of Wales, /ince bis Mother, by whom he bad 
that Pretenjion, outliv'd him a Tear, and be 
would not hold the Crown by his Queen's 
Tile, for then the right had been in her, and 
had paſs d from ber to her Children, upon ber 
death. And therefore he, who would not hold 
the Crown upon ſuch a doubtful Tenure, made 
that DANGEROUS Law, that whoever is in 
POSSESSION of the Crown, is to be acknows- 
ledg'd as the Legal King. Dt. B's Reply to 


Mr. Yarill P. 71. 
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A. 65. K z even for the Time being, 
have 20 own'd for Legiſlators in our Conſti- 
tution; and neither Common, nor Statute Law 
do make or allow any diffetence to be made, 
betwixt the Legiſlative Power of a King d# 
jure, and a King de facto. 6 17 net 
B. This is much more eaſſly ſaid than prov'd. 
Where, 1 pray, do our Engliſh Laws ſay ſo; no 
where. But our Statute- Laws give very hard 
Words to all that have taken the Crown by 
Uſurpation, that is, that have been, in Mr. AS 
ſenſe, Kings for the time being, as unrightwiſt 
pretenſed, without Title, in Deed and not of 
Ri | ht, and what not. Theſe are very cofirſe 
and uncourtlike Complements to Legiſlators, 
and Conſtitution Kings, let me tell you. But 
ſuch our very Parliaments have beſtow'd on 
Mr. Z's Legiſlators: And tho their Statutes, 
which were-not made to the Prejudice of the 


Crown, and Legal Heir, and for the Benefit 


of the Subject, have paſs'd, 5y Allowance; 
for good Laws, yet they had not their Fotcs 
and Virtue, as made by them, but as conſen. 
ted to by the People, in their Repreſenta- 
tives in Parliament, and as done in a Parlla- 

mentary May, and as having the Prema 
Conſent, (as | have often ſaid) of the Right- 


A. p. 66. 
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in his Remarks on this Statute made this Ob- 
jection [that K. Henry was not a RightuFKing} 
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A. p. 66. But a Learn Gentleman who 


has fince acknowledg'd, that Henry was Right- 
ful og. Indeed in his on, or his Wife's 
Right, 


5 


of his own, he made this dangerous Law. But, 


r. H. ſays, he had the Crown in his own or 
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e had all the Titles that *agpld be to 
the Crown. „ 
B. How could he have all the Titles that 
could be 2 When Dr. B. ſays, having no Title 


his Wife's Right! As for his en, his Friend 


Dr. B. has cut him off there, as is ſaid. And as 


for the Queen's Title, the ſame Hiſtorian ſays, 


he would not hold by that. And the Parlla- 
ment of England will not allow of Conqueſt, 


But if we ſhould grant, that by marrying the 
Heireſs to the Crown, he were allow'd the Ti- 
tle of King, it would be but a bare Title, he 


that's plain, as Mr. H. and the Dr. both know. X 


could be no more than a Matrimonial King, he 


could have no Authority. But Iſuppoſe, Mr. H. 


will ſay, that he was King in his Queens Right. 


Very good! Why then. will ſome Politicians 


ſay, that if ſhe had dy'd before him, he would 


not then have been ſo much as a de facto, with- 
out the Conſent of his Son, or next Heir, for 


the Right then would deſcend to him or her. 


And if He or She ſhould think it their-Right, 


they would be attempting to dethrone him. 


Crowns 
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mpting Things to young Princes! 
And then ifthe Attempt had ſucceeded, he had 
been but a Subject. But after all, if (as Mr. H. 
ſeems to hint) reigning in a Wife's Right, 
without her quitting of it, (as his Queen never 
did). wilkinake a King Rizhrfu!, then, as far as 
I can fee, all out de facto Kings have, in this 
Senſe, been de jure too, for they all reign'd, 


as Henry VII. did, in others Rights. Stephen 
in the Right of Maud, to whom he had ſworn 


Allegiance- Edward III. in the Right of his 
Father. Henry IV. V. VI. in the Right of the 
Family of Tork. And ſo now after all the Talk 


of a King in Poſſeſſion, and de facto, tis plain, 


all our de fafo Kings were de jure, either in 
their own Rights, or in Somebody's elſe, and 

did, only out of Tenderneſs and ſtark loving 
Kindneſs, as. Henry VII. did by his Queen, 
take the Crown to eaſe them of the Trouble 
and Burthen of it. Well, *tisa thouſand Pities, 


that ſuch good-natur' d Princes ſhould be ſo 


ſhamefully miſ-repreſented, as they are, and 
1 de facto and Uſurpers, and God knows 
Wat. 5 _ EG 

A. p.66. It hath been objected, that this 
Act doth only indemnifie, Gc. OW 
B. But I fay, it does not ſo much as that: 
For if Subjects fight for a Poſſeſſor againſt a 


; King OUT | of Poſſeſſion, this Statute cannot in- i 


3 denn fie them; for if any of them be found in 


Arms 


Arms againft the; 
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them. We know, it did not ſecure the Duke 
of Northumberlgnd, who acted under the Broad- 


* 


A will not ſecure 


Seal of Queen Fane, who was in Poſſeſſion, 


as much, tho not as long as any of the Henry's, 


and fate in Council, and emitted Declarations 
as ſuch, and therefore had as much Right to 
plead it, as any could have. And the Regicides 
in King Charles II's Time, might have pleade 
the ſame, and ſome did, but it would not do. 
And indeed it is againſt all Reaſon, Law, and 


« 


Good Conſcience that it ſhould. Shall not a 


Lamſul King hang Rebels and Traytors againſt 
his Crown and Dignity, becauſe an Uſurper 
forſooth, has made a Law to indemnifie them, 
to fecure himſelf in hisunjuſt Poſſeſſion 2 Such 


” 


a Law is and muſt be void in it ſelf, as it tends 
to the Diſiinheriſon of the Lawful King, for 


what can tend more to diſ-inherit him, than an 
Act to. indemnifie all thoſe, who contrary to 


their Natural Allegiquce take up Arms to keep 


him out of the Poſſeſſion of that Right, which 


the Law of God, Nature, and the Laws of the 
Land have given him? e | 


A. p.66. It has been farther obje&ed, that 
this was a Temporary Statute, Gc. 


B. And fo it was for any thing Mr. H. in 
his fine flourith, has ſaid to the contrary, But 


whether it were Temporary or not, is not very 
material. It was certainly a very ridiculous 
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Pn 


a Perpetual Law : Forzrhat ean be more ri, 


diculeus, than to pretend tetye up the Richt- 
ful Heir from puniſhing ſuch, who have been 
in actual RebeBien aggp't un, becauſe ana, 


ther forſooth, was King, for the time being, 
againſt Law, Reaſon, and: Good Conſcience, 
Neither Reaſon, Law, nor good Conſcience 

can juſtify, or indemnify Rebels, unleſs. In- 
juſtice can commence Juſtice, becauſe it has 


Succeſs ; or Iniquity, when proſperous, may 
be eftabliſhid by a Law. 


4. P. 69. It is objected that the 11th of Hen- 


zy VII. is vertually repeal'd by the Act of Re- 
B. And Ithink, the Objector was very mo- 
deft in ſaying it was only virtually repeal d; 
perhaps, if he had ſaid it was act ua repeal d, 
he might have juſtify'd it. For if Hereditary 
ſhould be put inſtead of Time being, and Time 
being inſtead of Hereditary, he might ſay, as 
Mr. H. does, but with more Truth, That if 
e the Legiſlators had deſign'd to have alter'd 
<* the Conſtitution, and laid a new Obligation 
* on the Subject never to ſubmit to any but 
« Time being Kings, it had been abſolutely 


© neceſlary for them [the Parliament] to have 


** declar'd and enacted, That the Nori 


E ſhould ever hereafter ſwear or pay Allegt- 
* ance to the King forthe Time beine that ng 


+ Statutes 
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(8) 
« Statutes for the Time to come ſhould bs va- 
& lid, but ſuch as were made by them. And 
e that the 11thof Henry VII. ſhould be ſtill in 
Force; but ſince nothing of all this was 
© gone by them, it is evident, they had no. 
& Deſign to do it: For an Hereditary Cunſti- 
& fution is not to be alter d, the whole Courſe 
tc of the Common Law to be inverted, and the 
& Statutes of the Realm repeal'd by Implica- 
&* tion, and that Implication no better than an 
* ill- grounded Conjecture, _ 

All that Mr. H. —— at, if I rightly Wider 
ſtand him, (for his Senſe is too often clouded 
with his thick Rhetorick) is this, That becauſe 
there is no poſitive Law made by anyRightfulK. 
in which it is expreſly declar'd and enacted, That 
Subjects ſhould never ſwear or pay Allegiance 
to any but Hereditary Kings, therefore Sub- 
jects may and ought to ſwear and pay Allegiance 
to a King de facto in Poſſeſſion, becauſe they 
have ſuch a Law for them, vis. IItli Henry 
VII. But by his Favour, what necd is there 
of any ſuch Law, when the very Couſtitution 
of an Hereditary Monarchy ſuppoſes it > And 
Mr. H. calling his Conſtirution- Kings, Kings de 
Facto, proves it. But if this will not do, what 
will he ſay to his Oracle, Sir Edward Coke, 
who ſays, the Legiance of the Subjelt is Legal, 
as well as r ? And if it be {o, I would 


gladly k how Le giance can be Legal, if 
there 


4 | 81 T 

2 be no Law to make it ſo; and if thete be 
a Law, why does Mr. H. ſay y, that it never 
was declar'd and enacted, Sc; To this per- 
haps he'll ſay, that Sir Edward means it of 
Kings de facto, as well as de jure. But this 
cannot be, for he ſays, that the Subjects of 
England owe both a Legal and Natural Allegi- 
ance to their Sovereign ; but that Suse | 
withRelation to an Hur per, for no one ever ſaid, 
that Natural Allegiance was due to an Uſurper ; 
and indeed neither cn the Legal, for according 
to Sir Edward, they both go together. (See 
Calvin's Caſe) From whence it evidently fol- 
lows," That Allegiance is due by Law to the 
Rightful King, and him only, and that if the 
11th of Henry VII. be not repeaPd, it muſt, 
even in the Opinion of Sir Edward Coke him- 
ſelf, be . od of the Enit King, and 
him only. 
a: p;7K Indeed this Notion of a Pineal | 
Repeal Gris to proceed upon a double Miſtake; 
Firſk, That 1 Jac. I. hath made the Crown 
more Hereditary than it was before ; Secondly, 
That the 11th of Henry VII. can have no Place 
in an Hereditary Kickdom;whertable is certain 
the Crown was en W this A& of 
Recognition. 1 
B. Doubtleſs it was fo, and in this we are 
yl. "WY, 


G L 


b | > (i 67 I 

: | "©... to 2-38 The Act of Recognition gots ö 

Els {+ it. This Att recognizes King Fames I's Title, 

as 2 lincally, and lawfully deſcended of 
: 


B. Very right! it does ſo, And to ſhew 
f that he was Rightſul Heir, the Act does not 
| ſay, that he was rightfully deſcended of Zenry 
U VII; but of Margaret, (mark that ) who 
= was, rightfully. deſcended from Elig. Daughter | 
| of Edward IV. and ſo. the Act leaves the Con- 
| ſtitution as it found it, in a #ighr/ul, linegh and 
lawful Deſcent from Margarer, who had: by 
her Mother a Right, but not from her Father, 
2 none, but what he had in his Wife's 
b | 17 . 71. Therefore ſince the Crown was f 
f Hereditary before the 1it of James I. when tlie 
SE: ObjeRors confeſs the 11th of Henry VII. was 
„ ls Mo (otherwiſe they could not ſay it was 


then vertually repeal'd) they muſt alſo grant, 
that the 11th of Henry VII. may have place in 
* |. an Heede Kingdom. 

| B. Muſt grant] Suppoſe the Objeftors are 
| ſullen and obſtinate, and will not grant it, 
a how. will he help himſelf 2 But tho Mr. H. 


Y ſays, they muſt grant, yet he is more civil then 
[ to ſay it mf? haue Place, he is contented with 
it may, &c. And ſoit may, if we take King 
[ for the Time being in a large Senſe, as Henry 
| VIPs Parliament certainly did, for a Righrful, 
„ N f 28 
N 


| (8 15. 
as well as 4 nl King, for - Ki for the 
Mr. H. get by f is? x | 
3 57 That it ma _ Abel kad 
Place, is evident from {ny VII Acts. 
B. Tes, yes, we grant t this too, in the large 

Senf of the Words. 

A. p. 71, 2. After the Crown Rad Been ei 
taibd in the firſt Year of Henry VIPs Reign, on 


_ © - the Heirs of his Body, can we believe, that 12 


deſigmd by this Act of the 11th of his Reign, 
to break the Succeſſion of His on Children / 
Undorbtedly he did not. 
B. No to be ſure, te Had cen very urmatu⸗ 
ral if he had. But was there nothing of Self 
in this Ack? Urdowbredly there was. 1 
begins at home, you know. This Act might 
have Reſpect to his Children, but buten 
the main 2. of it was to ſecure bmi, elf. fon 
any Atte mpts of the H. of Tvrł, there being 10 
that time, one Perkin Narbecl, ſet up 5 
him, pretending to be the trie Nebar 
to Edward IV. And perhaps not on hos 
to ſecure himſelf aganift ths owh Fleſh 210 
Blood, his Son, who, after his Mother, had 
an immediate Ri ohtto the Crown, for all Hen 
riet bein ug for te Time being, and might, 
being a Prince of a bold and daring Spirit, 
hive made him know, tho” he were his own 
F — that the Title of a King for the Tim 
G 2 being 


being, could not > Pester Title of 1 lu. 
heritance. And had the Ad of James I. been 
then made, he would hy that Law, have made 
him know, That all Acts made, as that of the 
11th of his Reign, to diſinherit him, were 
not only virtually repeal'd, but null and void, 
| being againſt the Conſtitution of an Heredi- ; 

tary Manner. 8 

A. p. 7. herefore a8 the th of Henry 
VII. was not deſign'd to interrupt the De- 
ſcent of the Crown, but to provide for the 
Peace of the Community, and! Security of the 
Subject, if the Hereditary Succeſſion ſhould | 
happen to be interrupted. 

B. As it was by him, Elizabeth, the Daug * 
ter of Edward IV. being the Right Heireſs to 
the Crown, 

A. p. 72. So the 1ſt of Ja mes 1. which was 
to ſecure the Ancient Succeſſion, was not de- 
ſigwd, in Caſe that fail d, to take away the 
Ancient Proviſian, which had been made for 
the Preſervation of the Community, and the 
Safety of the Subject. 5 

B. What does Mr. H. mean by Ancient Pro-. 
viſion & The true and only Ancient Proviſion 
for the Preſervation of the Community, and the 
Safety of the Subject, was the ſecuring of the 
Ancient Succeſſion, _ 

A. p. 73. But ſuppoſe the States ſhould : 
miſtake the next „ at; earls 5 iro 
B. 
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B. H they would 
be a willful one Ll 
A. p. 73. Or place another in the Throne, 
or another ſhould thruſt himſelf into 1t, and 
they recognize him for King (as the Legiſla- 
tors knew had been often done.) 3 

B. Why, truly, if they had plac'd another, 

or recogniz d ſuch a one, unleſs they had a 
Law, wherein it was Declared and Enacted, 

that ſuch a one was to be King, to all Intents 
and Purpoſes, they would have been gullty of 

the Higheſt Injuſtice, and unleſs Mr. x will 
ſay, That Things that have been done unjuſtly, 


ſake, I ſuppoſe 'twould 9:4 


n 3 a 


and contrary to Law, may be done Lawfully, 


becauſe forſooth, the Law which was made to 
prevent, does not ſay, as Mr. H. would have 
it, i. . That the Subject ſhall ſubmit to none 
but the next Heir, or ſhall not ſubmit to him, 
that unjuſtly poſſeſſes the Throne. When ne- 
vertheleſs it does ſay all this, tho' not in Mr. 
Hs Words, when it plainly ſays, That his Ma- 
jeſiy is their ONLY Lawful and Rightful Leige, 
Lord, and Sovereign————-Their undeubted 
Rightful Leige, Sovereign, Lord and King, 
App. No 15. And if the Parliament in thit 
Act do Agnize their conſtant Faith, and Obe- 
dience and Loyalty to his Majefly and is Royal 
Progeny, then I think, this is as plain, to any 
one of an ordinary Capacity, as if it had been 
worded, according to Mr. Hs private Senti- 
D 6 23 ments, 
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e 
ments, viz. That Allegiance is due only to 
the Rightful King, and to his next Heir, in- 
cluded in the Word Foſterity, tho' it does not 
ſay in ſo many Words, That they ſball ſubmit 
to none but the next Heir. Or ſhall not ſubmit 
to him that poſſeſſes the Throne. For tis ſup- 
poſed, that all thoſe that did otherwife, went 
contrary to the true Hereditary Succeſſion f 
the Crown, tho Mr, H. boldy, and without 
any Legal Proof, aſſerts the contrary, making 
Fact to be Law and Conſtitution, which is a 
very wild and extravagant Notion, but Mr. H. 
is poſitive. V 
A. p. 73. Therefore it leaves them to that 
Courſe, which has been ever held, thro' all 
ſuch Revolutions of Government in this 
Realm. A Courſe which has been warranted 
by the Higheſt Authority in it. 
B. This we deny. For tho the People ſub- 
mitted for Fear or Intereſt, or becauſe they 
could nat help themſelves, being under an V 
ſurping Power, this did not warrant them to 
do ſo. Neither to ſpeak properly was that the 
Higheſt, but a pretenſed Anthority, (which is 


* 
. 


none at all) that forc'd them to a Submiſſion, 
contrary to their Natural ven and a- 
gainſt the Laws of an Hereditary Monarch 
in which, Allegiance is due only to the NEXT _ 
HEIR ; notwithſtanding it was Enacted into 

a Starute under Henry VII and not yet re- 
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| peaP'd, for that ted ror, 
void in it elf, being Wain the truly ancient 


which 
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_ Hereditary Conſtirution of England. 
A. * The Lafee of ſubmitting to 4 


Prints, whom it was unlawful to ſet wh, — 


de illuſtrated and proved from the Conduct o 
God's own People, to whom be bau given & 
Law, Deut. 17. 14. for to fet a Stranger over 
them. 
. if Mr. H. that read on he would hive 
verſ. 15. That they were to ſet over 
hen whointhe Lord their Godſbould chooſe, 
They had nothin 1 to ſet up or pull down 
Kings. But if for their ickeditef lat 
f Stranger over them, they were bo bound ts 
ubmit to him, becauſe it was His doing, 135 
was iu ſetting the Babylonians, Grecian, 
mant, to rule over ther to chaſtize them for 


their Idolatry and Rebellion againſt him. 


And when Mr. H. can ſhew their Caſe and ours 


to be the ſame, we may talk further with him. 


They together with their Princes ſubmitted to 
Foreigners and Conquerors; but that is not 
* Caſe before us. Mr. H. ſets up a King de 
fatto, T” Rebellion, agai inſt a Lai ing 


Fews, or other Nations did, is not my Bufi- 


"neſs at prefent to en uire into, for I am re- 


folv'd to make no arks, but t only upon 
what 1 relates to the Beli Conſtitution, and 


4 not 


ah; 109 


quite another thing. But What t be” 
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not follow him in Revolutions that no way 
concern us, tho' if I ſhould, I am confident 1 
ſhould find them much more favourable to our 
Point than his. In a Word, Uſurpation can 
never give a Right, tho* back d with Preſcrip- 
tion, becauſe a Poſſeſſor male fidei can never 
preſcribe; and this is plain from the 3 Henry's; 
who, tho they had Preſcription. of 60 Years, 
yet the Rightful King with his Parliament de- 
clared them all Uſurpers, : Pretenſed Kings, 
Kings in Deed and not of Right, tho Mr, H 
is pleas'd to ſay, for what Reaſon I know. not, 
that the Diſtinction of de fafo and de jure 
was miſapply'd, at leaſt to two of them. Hen- 
„„ a4. 0 $6 ne 
A. p. 74. It is acknowledg'd by ſome of 
thoſe, who make this Objection of a Virtual 
Repeal, that notwithſtanding the Act of Re- 
cognition. 1 James I. The Succeſſion may be 


limited by the Legiflative Power. 
B. What the Legiſlative Power ? 7. . The 
King de jure, with the Lords Spiritual and 
Temporal, and Commons Aſſembled, in a 
Free Parliament may do, is not my Buſineſs to 
enquire ; tho* Great Lawyers have declared 
the Acts of Parliament tending to the Diſheri- 
| ſon of the Crown are of no force. But I muſt 
Mill deny, (tho Mr. H. ſays he has proved 
it) That Kings for the Time-being [unleſs they 
are alſo de jure] with their two Ras of 
5 ar- 
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For they never did, (as Mr. H. himſelf re- 

uires, and ſays, is abſolutely neceſſary, p. 70.) 
Deal and Enacf, That Kings de fate had 
the Legiſlative Power in ſo many Words, and 


therefore I infer, as Mr. H. does, That fince 
nothing of this Nature was done by them 
[Kings de jure and their Parliaments] it is 


evident they had no deſign to do it. It is one 


, thing to let Laws, made by Uſurpers, go for 


Laws, not being againſt the Crown, and for the 
Good of the Subject, and another thing to Say, 


5 Declare an d En att, That all Kings fe or the Time | 


being ſhall have Power to make Laws, and 
that thoſe of the King de facto ſhall be as 
good Laws as thoſe of the King de jure. In 
a Word, if the Laws of Kings de jure be good 


and binding, without any Declaration of the 


ſucceeding Kings to confirm them, and the 
Laws of a King de facto are not ſo, till con- 


 firmd and allom d to go for Laws by the King 


de jure s not Revoking, Repealing, or Decla- 
ring them Null and Void, or upon Account 
of the King de jure's preſum d Conſent ; then 
Wi tis 
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*is plain our Law does diſtinguiſh, and W 


no Breach of that Rule, allow'd by all Laws, 


makes no Diſtindion. 


nar 
1 James I. The greateſt Lawyers in the King- 


dom have declared fince the Act of Recoghi- | 


tion, That Allegiance is due to the King in Poſ- 
ſeſſion, and have ſupported their Opinions by 
the 11th of Henr 
believe it Repeal'd. ws 

B. Several Lawyers have declard ! Very 
good. And have not as good Lawyers de- 


clar d the contrary > Lawyers are but private 


Men and fallible, and their Opinions are but 


private Opinions, and ſo of no Authority, - 


on either Side, My Lord Chief Juſtice Bridg- 


man in his Anſwer to Cook, the Regicides Plea 


from the 11th of Henry VII. owns that the 
Act was made to preſerve the King de facto, 


but then adds immediately, bow much more the _ 
King de jure, which ſhews his Opinion, that 


the Act was ncw to be underſtood, of a King 
de jure, and ſo is vertually repeal'd, as to Mr. 
H' King de facto. e 
A p. 79. It hath been faid, the Oath of 


James I. Reign was founded on the Act of 
- Recognition, and has ty'd the Subject Part 
; | 1 Irictiy 


That te muſt not diftinguiſh where the Law 


A. b. 78. To conclude, againſt this imagi- | 
Repeal of the 11th Henry VII. by the 


#4 VII. and therefore di d 101 | 
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B. But pray, where lies the Miſta 


any Subject 1 t again þ 
_ thoſe Popiſh Principles; and if Proteſtants 
have 2800 


Uſurpers. Vhat (ſays my 
Bridgman in the Trial ofthe Regicides, p. 323.) 
was that Oath of Allegiance that you took? It 
was, that you 2 defend the King his Perſon, 


REIRS, againff « 
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before, But this is a Miſtake. 5 
A. p. 79. Why, the Additions were all of 
em levell'd againſt ſome Popiſh Tenets. 

B. Very good! Why then the Intent of the 
AR, I ſuppoſe, was to ſecure the King from 
that ſhould act againſt him, upon 


„and tis too notorious to be deny'd, 
that they have acted upon thoſe Principles, tis 
no Miſtake to ſay, That that Aci has ty d Sub- 


' Jes more flriftly than before. And the very 
impoſing of thas Oath, upon Proteſtant, as 


well as Popiſh Subjects undeniably ſhews it. 


A. p. 79. As for the Word Heirs—it is no 
Addition. en en een 


- 


B. That's true. But however there were 


ſome Words added to that Oath, for the greater 


Security ofthe Rightful King age —_ TR 
1 


(that is in 3 Fac. Chap. 4. his Crown and Dig- 


nity) What was ir ? Nor only againſt the POP E. 


* ower to depoſe, hut the Nord are or OT HER- 
WISE. And F. 16. he ſays, che Oath of Al | 
legiance was t _ the KING and big 
'Conſpiracies and Attemprs 
2 NAI 
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WHATSOEVER , againſt His and Their Per- 
ſons, their Crowns and Dignities'; MONT 
againſt the POPE's Sentence, as ſome would 
pretend, but as OTHERWISE, againſt all At- 
rempts and Conſpiracies, not only againſt his 
Perſon, Crown, an l Royal Dignity, nor Pope's - 
Sentence, nor only in order ts Profeſſion of Ræ. 
ligion, but ABSOLUTELY, ar OTHERWISE; 
that is whatſoever Attempts, by ANT POWER, 
AUTHORITY, or PRETENCE WAHATSO- 

A. p. 80. The Account of our Conſtitution 

8 and Laws ſupported by the Opinions and 

_ ee of ſome of our modern Lawyers, 

Z. I do not think Lawyers, whatever Mr. H. 
may do, to be the beſt Caſuiſts, We know but 
too well, what is Law in one Judge's Time, 
is not ſo in another, and I think, that that Lord 

Chief Juſtice was in the right, (with Submiſſi- 
on to Mr. H. and his Lawyers) that told a 
Pleader, who quoted a Report for Law, that 
he valu'd not the Report, and ſaid it was only 
that Judge's Opinion, and he, fitting in the 
ſame Place, and by the ſame Authority, his 

Determination was as good Law as his that 
ſat there before him. And Mr. Hobbs in his Be- 
bemotb, p 49. ſays, As for the Common Law con- 
tain d in Reports, they have no Force but. what 4 

the King gives them; beſides it were unrea- 

5 ſonable, 


fable abel a corrupt or — i Jude's A 
Sentence ſhould by any time, howto long ſoever, 
obtain the Authority: and Force of Law. What 
do Ads of Parliament fignitie, if we muſt be 
determin*d: by Reports, this is in plain Engliſh, 
to make our Laws, as the Papiſts do the N 
2 turen, a Noſe of Wax. . 
A. p. 87. Some will bea pt toſay,thaein all 
this Diſcourſe I have gone no higher than the 
; Conſticution and. Human Laws; and ig this 
ſufficient to ſatisfie Conſcience >. Ves, in Mat- 
ters of Civil Obedience, of which Human Laws 
are the Meaſure, ſo long as there is nn 
| therein contrary 'to the Law of God. 166 
B. True. But is it not contrary to hh Law 
| of Godito break an-Oatti! taken to a Rightful 
Prince, tho out of Poſſeſſion? Is it not con 
trary to the Law of God to deprive a Prince of 
his juſt Right, and then to ſwear to keep him 
out of it, and ſupport his Enemy in 182 [If this 
be not contrary to the Law of God, and Na- 
tural Fuſtice too, I know not what is. Fuſtiria 
t conſtans & per petua voluntas ſuumqʒ cui 
tribuendi. I would adviſe: Mr. H. to read Dr." 
and 2 and Biſhop Sanderſons Caſes. 
A. p. 88. When our Blefled Saviour was up- 
on Earth, he ſubmitted tothe Government un- 
der which he livd, made no e in 
Matters of Government, Gr. p 
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Laws of our ſeveral Countries, who theſe hi 


giſtrates are. 15 
B. True again. And by the Rabea 55 


Laws of England we are taught, That our Al 


legiance is due to him, who has the Kg by = 


1 Our Conſti by : 
A. pt 89. on itutiori, requiring f 
Ae to be paid to the King in Poffeffion, 

is ſo fan from being contrary, that it is agree- 


able w the Boh Sexiptures, as it appears by 


the Reſolution of the Caſe that was put to our 5 1 


Saviour, whether it was lawful, r. 
B. This Reſolution, J thinlg is nothing to 
the Caſe in hand. The Jews were under the | 
RomancEmperors, and being conquer d by them, 
the Emperors were their Govertions de jure, 


as well a8 de facto. It is plain, thit beth Pe 


given up their Night to them, and if there 


reſtore the Ninga 


* 


fle and Princes of Judea had ſubmitted, and 
were no other Proof of it than the ems 


Anſwer te Pilaec, when he demanded of them, 


whether he ſhould erucify their King; they all, 
with one Conſent ery d out, (we havens King © 
but Geſar) that 1 or that Que 
ſtion of the Diſciples, Wilt thou at this time” 
am to Iſrael 2 The Fews had 


uitted and given up their Rigbt, but was this 
the Caſe in England When there were al- 
| ways 


„a lech 2 1 IN 


Intberitanc?, and thar' is a Ne as well 28 
an Human and C 


A. p. 91. Our iger * not reſolve the 


| Lan ujneſs of their Subjection to Ceſar, into 
his Right, to the Government of Judæa, but 
ioto hie Poſſeſſion of it 3 the Coinageof — 
and raiſing of Taxes, which Our Saviour lays 
1 2 ſufficient: Ground of their $t Subje.. 
Diem being no manner of Prom of the for. 
mer, but an undeniable Sign of the latter. 
—＋ If Our Saviour reſolw'd the Lawfulneſs 
of the Jents wiper to'Cefar, becauſe he 
a8 3 is reaſonable to ſuꝑpoſ wi 


had, a0 t that four 2 better Tale; Lahe 
Mr: H. muſt ſay, Our Saviour requird the 


Tem to ſubmit; and pay Taxes to the Prejur 
dice of him, who had a better Title, which I 


believe Mr. H. will not venture to ſay, for that 


would be ta require them not to pay Tribute, 
where Tribute d. due, but where it war not 

due, which would have been the higheſt In- 
juſtice. To brin 


5 lelves. If- Poſſe Coining of Money, a 
anding of Faxes and: — give a Bar, 


Lara Governour as any England. ever 
had. But this I believe Mrs H. daes nat *. 
for * — K 


- the Matter home to 1 


LL had as good a Riebr, and was ; 
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tural Lord the King. 
B. To this I anſwer, frt, 
Declared, John his Heir, and ſo being at leaſt 


Hereditary Title; Secondly," The Homiliſt in 


— =" 


againſt the Popes Lſurpation, might not be ſo 


Lenets of their Adverſaries, have let drop ſome 


our Homiliſt, and the rather too, that it is 


thority of the Homilies is for Doctrines and 


a > - * ” * 9 ' . 4 * 4 I p G ; — "* ; * 5 : 
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4 (96 N 1 
A. p. 96. It is well known that K. hn 
Was no more than a King in Poſſaſſion 

And yet we ſee the Homily calls him the Sub- 


jects Sovereign Lord the King, and their Na- e 


* 
- 


That Richard I. 
Teſtamentary Heir, he had ſome ſhew of an 
that Homily. declaring chiefly, if not ſolely, 


nice in wording his Diſcourſe,” as he would 
have been in declaring againſt the Uſurpation 
of one Prince upon another; his Buſineſs and _ 
Deſigh being more to beat down the Pope's . |} 
Power, than to preach up the King's Prerega. 
tive and Title. Beſides, greater Men than our. + 
Homiliſt, even ſome of the Fathers, and St. 
Auſtin by name, in heat of oppoſition to ſome 


e Expreſiions, that ſeem'd not ſound 


and Orthodox. And this may ſerve to excuſe 


not agreeable to his Sentiments in other Parts 
of his Flomilies, es any unprejudiced Perſon 
may ſee, that will compare them. The Au- 
not for Fas, and in that Senſe they are ſub- 
{crib'd. There are diverſe other Miſtakes. as 
to Fact. Should ſome Popular Sermons and. 


4 Uirangoes, of the celebrated rische of this 
time, be nicely ſcann'd, and look'd into, I 
fear, we ſhould find them far from being Or- 


2 70 thodox, and according to the Eſtabliſh d Do- 


Arine of the Church of England. I could 
quote many of them, but I forbear. . Mr. E. 
ould have conſider'd further, that the Ho- 
miliſt might, in oppoſit tion to Lewis Dauphin 
of France, who was a Foreigner, and had no 
Pretence to the Crown of England, (but by 
the Rebellion of the Baronc) call John their 
Natural Lord, & c. and might condemn thoſe | 
Subjects, who broke their Oaths to TOs i n 
behalf of a Frenoh mn. Rs 
A. p. 994 Our Laws in this Point are agree- 
able to the: Great End and Deſign of Govern- 
ment—— Our Conſtitution in t ke Point has 


bh the Suffrage of Reaſon, as well as Authority. 
Our Church in the firſt Horhilyy . 


B. Here Mr. H. harangues it again, and 
makes a mighty Noiſe about nothing. Who- 


| | ever, that was a Member of the pn of 


England, queſtion'd, That Government: was 
ſer up by God for the Good of the People, pro- 
vided that the Ling's Good were confider'd too. 
See Bp, Sanderſon, de oblig. conſo. Præl. 10. 
and D., and wi 1 And tho Government 
were not primarily inſtituted for the King, yet 
Care was always taken primarily of bim, be- 
cauſe ne 18 God 9 a wg and by God's 
I 0. 
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| Ordinance and Appointment, attends upon Go- 


oples Good, next 


* 


vernment for the Pe to God's 


» 


Glory. Andas for Reaſon, Nothing can have 


* 1 


audabile. Mr. H. knows 


z f 


the Suffrage'df Reaſon, but what js juſt, For, 
Sine Juſtifia nibil eftJaudabile.' N Ho 
whe taught us this Leſſon, and that Juſtice _ 


eſt omnium Domina &. Regina Vircutum. In- 
decd neither Law, nor Religion, nor all the 


out Juſtice, Which obliges us to ſuffer all 


things, rather than do any thing contrary to it, 
according as the ſame Philoſopher hy the Light 
Nature Eath taught us: Nemo juſtus eſſe poteſt, 
qui mortem, qui dolorem, qui exilium, qui egeſta- 
tem timet, aut qui ea que his ſunt contraria, 


 #quitat} ante pont. I will not put theſe Words 


into Engliſh, left Mr. E. ſhould think I re- 


flect— Animamq; in vulnere pono. 


* 2 


A. p. 98. If Government was inſtituted for 
the Sake of all the Members of the Communi- 
ty, then, after they have done what they are 


able to maintain their Prince, if he happens to 
be diſpoſſeſs d, and cannot afford them any of 


the Benefits of the Government, can defend 
neither himſelf, them, nor his Right to govern 


3 


B. Hey day! Where are we no 57 1 thought : 


we had been talking all this white of Rebellious 
Sutje&s depoſing of Rightful Kings, or keep- 
ing Righiful Heirg from their Thrones, And 


_ 
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* Le Nan od WP”). if the Sub 10. Joing 47 10. 


F they are ble, to maintain their Pri 05h in the 


Throne, if be happens to be diſpo ofſe eſe d. * 


wonder, who ſhould diſpsſeſs the King, if all 
his Subjects, 1 to their Oaths of Fide- 
 lity, ſtand by him, and how he can bappen, 
as Mr. H. words it, to be diſpy N What, 
** the King iſpoſeſt himfelf? If he iv 


indeed he may th al. himſelf, the Subjects are 
innocent. But if they iſveſeſs kim, they are 
Rebels and Traitors, and if they put up an- 


other, he is in plain-Engliſh an Ufurper, at 
the Laws-of the Land, which forbid "Refi 


| ſtance, do not allow, much leſs require Submiſ- 
ſion to ſuch a King; z unleſs Mr. H. will ſay, | 


Uſurpation is the Bnpliſh Conſliturion. 
A. p. 100. The Jeg <Y' in Subjedtion to 


the Mee and Moabites.. 


B. Well! What if they dd? What's this 


to the Purpoſe? Were the Princes of Midian 
and Moab Jews > Or did tlie People of 7 Fact 
_ depoſe their natural Princes to ſet up Midia. 


nitiſh and Moabitiſy Princes over hang! ? No 
ſuch Matter. The Midianitiſh and Moubirifh 
Princes'rul'd' over them as Congi/#rors, not as 


: 2 the Lord, for their Sins, delver 4 


them into their bann. But what is all this to 


Kebellious Subjett depoſing Lawfil Princes, 


and ſettin ß Eellow- Subjects, as Kings to 
em in mm Room? Should atiy ole 


Ha 8 elſe 
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elſe argue at this Rate, Mr. H. would have 


but little Mercy upon him. 
A. p. 105. As for the Behaviour of the Pri- 


mitive Chriſtians after the Revolutions, ec. 
B. As for the Behaviour of the Primitive 
Chriſtians, &c. Mr. H. may conſult, Biſhop 


Uſber's Power of the Prince, Dr. Sherlock's 


Caſe of Reſiſtance, Dr. Hick's Jovian, D. Digg's 


Unlawfulneſs of Subjects taking Arms, and 


others. My Deſign was only to clear up our 


Conſtitution, and make ſome Remarks upon 
Mr. H. miſrepreſenting of it, and that being 


done, I hope, to Satisfaction 


A. I cannot but ſay you have ſaid enough to 
ſatisſie me, but others perhaps will not be ſo ea- 


fily ſatisfy'd, as I am; therefore I muſt, znow © 


we are together, defire you to ſpeak a little 


more fully and diſtinctly to the Legiſlature, be- 
cauſe Mr. H. feems 0 lay the greateſt Streſs 


/ 


upon that Point. 


B. With all my Heart; and becauſe, as you 


ſay, Mr. H. inſiſts fo much upon this, and 
lays fo much Weight upon it, (and in truth 


the whole Cauſe depends upon it) it ſeems ne- 


ceſſary to conſider this Matter diſtinctly. Be- 


ſides, what I have ſaid above, I have theſe fol- 


lowing things to offer to his, and any impar- 


tial Man's Conſideration; And I doubt not, but 
it will eaſily appear, how weakly Mr. H. rea- 
ſons, and what a mighty Fabrick he builds up- 


on 


| 


% N 


x68 


on ſandy Foundations, nay, even upon none 
at all. e 
The Laws of 


nn he Sum of the Caſe is this. 5 
Kings de fado are in force and binding, and 
are ſo own'd by the Judges, Lawyers, Par- 
liamente, and Kings themſelves ; and from 
| thence Mr. H. draws this Concluſion, That 
therefore by the Acknowledgments of all theſe, 
ſuch Kings have a Legiſlative Authority, and are 
own'd by the Laws and Conſtitution of equal 
Authority and Power with any other Kings, 
and that, in this Point at leaſt, the Laws and 
Conſtitution make no manner of difference. 
This is the Sum and Strength of all that he 
hath ſaid ; and how falſe this is in every par- 
ticular, Iwill ſhew you fully; 1 


Firſt, I obſerve, That there is a Fallacy 
couch'd in the very Queſtion, and that is, 2 
bene diuiſis ad male compoſita. He confounds 
and jumbles that which ought to be divided 
and ſeparated, for they are rwo Queſtions, 
Whether the Perſon hath Authority? And whe- 
ther the Laws made by that Perſon have force? 
Theſe are of a diſtin& Conſideration, and 
ought to be handled ſeparately, which he 
makes one, and concludes without Senſe or 
' Reaſon ; That becauſe their Laws are in Force, 
therefore they have a Legiſlative Power, and 
I can't tell what? — all Men elſe, who 
N ̃ . un- 
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s not, tho' he has wrote a Book upon it) 


have drawn a direct contrary Concluſion, That 


tho? their Commands are to be Obey'd, yet they 


have no Authority, but the Obedience and Force 


of their Laws ariſeth from other Conſiderations. 


exprelly, De Invaſere Imperii Alus Impe- | 


rii quos exercet vim habere poſſunt obligandi, 
non ex ipſius jure, quod nullum eſt, and the 
Tame ſays, Biſhop Sanderſon, Prelect. 5. 
Obſervandas eſſe Leges poteſtatem injuſti poſſi- 
 dentis, non quaſi ullo imperantis jure obligato- 
 rias. This Queſtion hath been hand led by 
many Civilians and Caſuiſts, and there is not 
one of them, that I ever ſaw or heard of, but 
draws a Concluſion in direct Contradiction to 
that of Mr. H. and that is, That the Vali- 


dity of their Acts and Laws proceeds aliunde: 


(as Leſſius ſays) from other Things and 


- Grounds, and not at all from any Authority 
veſted in their Perſons. And I pray Mr. H. 
in Charity to. himſelf, to try if he can find 
any one Author in all the World, (who under- 
ſtands the Queſtion) to ſecond him, for tis a 


little ridiculous to ſet up a Rampant Paradox; 
and talk of it with ſuch Confidence, when 


the whole Current of Authors, and the Senſe 
of Mankind is directly againſt him, 


Secondly, 
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e If there can be any good Reaſon 


LO + 53; 


therefore Makers of fuch Laws are, and are 
accounted Legiſlators, by thoſe who own and 
obey their Laws. Now there are very many 
ſuch Reaſons, and ſome, have already been 
mention d, and TI ſhall not repeat them, Ma- 
ny are found in Authors. And to defeat Mr. 
72s Congluligg, one is as good as one, Thou- 
ind. I ſhall name but two. The ane is 
drawn from Nature and the other from Policy. 
A Natural Reaſon is this, That tis unreaſong- 
ble that the Innocent ſhould ſuffer for the Vo- 


cent, tay, tis unjuſt and unrighteous, and a- 
gainſt Common Equity, When Laws therefore 
are made, Judgments given, Gc. and the 
whole Body of People involv'd in them, tis 
not equitable and juſt, upon no other Reaſon, 
but becauſe an ill Man ſet at the Helm, for 
his Sake, to make the People ſuffer, to undoe 
all that has been done, and ſet the whole Na- 
tion into Biſorde »: whereas perhaps moſt part 
art Inf dent. The Second 6 4 Political Rea». 
ſon. In every Turn of Government, all wiſe 


H 4 Princes 


2 I" ria. 


Princes (as hinted before) will keep things as 
quiet as they can, and to let things lie on any — 
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Bottom, that they may be ſecure. Tis not 
ſafe to unravel things too far, to unhinge the 


Government to diveſt them of Laws they have 


been us'd to, and choſe themſelves : Theſe 


things would be apt to breed a Rebellion in a 
ſatled Government, and much more to break 


the Neck of a New Revolution. Theſe, and 
ſeveral others, as good as theſe, are plain 
Reaſons why the Laws ſhould ſtand ; but this 
is nothing at all to their Perſons, nor to the ac- 
knowledging any manner of Authority to be 
in them. eo 5 


Tbiraly, And this as it hath a Reaſon in Na- 
ture, ſo it hath always been the Cuſtom and 
Practice of all Civiliz d Nations ; That any 
Perſon, who ſuſtain'd the Place and Office of 
Magiſtrate, tho? unjuſtly, as to his Perſon, yet 


ſo long as he ſuſtain'd the Office, the Acts per- 


form'd by him, which were according fo the 
Legal and accuſiom'd Forms, were always held 
Go ſuch a Conſe- 
quence as Mr. H. does,” That therefore the Au- 
rhority was annex d to their Perſons, and they. 


had the ſame Legal Prerogatives with thoſe © 


as valid; but. no Body ever 


that were rightly poſſeſs'd of thoſe Places. For 
ſo ſoon as ever they found that they were 


wrong Poſſeſſors, if they had Power, they al- 


ways Caſhier'd and abrogated zhem, tho they 
4 retain d 
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retaind their Laws, but not out of any re- 
gard to their Perſons at all, but to the Office 


which they ſuſtain d. We have a famous In- 
ſtance in 2 88 repeated by Hottoman in his 


Quæſt. illuſtr. p. 128. The Queſtion is, An 
que à falſo . magiſtratus nomen 


geſta ſunt, rata eſſe debeant 2 Whether thoſe 


things, which are acted by a falſe Magiſtrate 
in the name of a true one, ought to be valid? 


But no Body ever made it a Queſtion, whe- 
ther the Magiſtrate himſelf was valid, for 


that all Mankind conclude the contrary, except 


Mr. H. And for the Solution of this, He 


tells us it was an old Queſtion, and brings in 
an Inſtance to decide the Caſe in Law from 


Ulpian, Barbariau being a Slave, carry'd him- 
ſelf at Rome, as if he had been a Freeman. 


And having infinuated himfelf into the favour 


of Anthony the Triumvir, at length, by his 


aſſiſtance, he obtain'd the Prztorſhip, and 


was made Prætor. But the thing coming to 


light there were two Queſtions aroſe, one 


was whether what Barbarius acted in the Office 
of Pretor, ought to be held valid? Or whether 


they ought to be Null, as being done by a Man, 


who was indeed no Pretor. And the reaſon 


of that doubt was, becauſe by the Roman 


Law no Perſon of Servile Condition could bear 
any Civil Office in the Common-Wealth, nor 


tles 
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ties and Honours by a Lye. Tlib Solution off 


this Cafe is this, quamvis directo jure acta het 
Barbarii valere non poſſunt, &c. Altho' theſe 
As of Barbarius' cannot be valid by dire 


Lam, notwithſtanding they _ to be efteemd 


valid for the publick Good, that ſo many De- 
erees might not be reſcinded, and ſo many Poſ- 


Jſelſions of the Citizens diſturbd . Now this is 


a general Reaſon, not appropriate to the Ro- 
man Common-Wealth, but being founded in 


Nature, is common to all Mankind, and all 
Nations have practiced acorns but never 


any Man before Mr, H. transferr'd the vali- 


dity of their As, to that of their Perſons, 


that is a ſecret reſerv'd for Mr. H. Barbarius 


was no PRATOR, and tho? the Adds of his 
Prætorſhip remain d in force, they never 
thought that the Acts of his Prætorſſlip, how 


valid ſoever, gave any Authority or ſtampt a- 
ny Character upon his Perſon, but the dire . 
contriry, as Evidencies, not of his AuMority, 
but of his Fraud and Uſurpations, His Acts 
were Teſtimonies of his Guilr, and they were 


Crimes to him, how valid ſoever to others, 
and for which Crimes he ſuffer'd, and was 


immediately turn'd out, and loſt his Life. 


And this is the Caſe of all Men, who wrong 
fully get into the Office of Magiſtracy, and 


the Reaſons affect every one of rs (mitta- 
tis mutandis) Their Ace are valid, but with- 
N Out 
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out any manner of regard to their Perſons, 


* and 'tis for other Peoples fakes, and not for 


their own, The validity of their A derives 
none to their Perſons, and thoſe who own the 
Force of theſe Ads at the ſame tine charge 
their Perſons as highly Criminal, load them 
with Infamy, lev always puniſh then, if 
they have them in their Power: Ard of 


this there are Inſtances, in ſeveral Ages, 
Countries, and Nations. That common and 


trite Diſtinction is ſufficient to ſhew how 
wofully Mr. H. is miſtaken, Au oft effec 
MAGISTRATUM, aliud eſſe in MAGISTRA® 


TU. But it ſeems by Mr. H. they are all 


one, both Parts of the Diſtinction are the 
ſame, that is, it is no Diſtinction at all, and 


this is the common Effect of Preſumption Men 
ſow one Paradox upon another, and multiply 


Errors and Sophiſms, when they undertake a 
Cauſe they have not well examin'd, nor know 
the Principles upon which it is built. Had 
Mr. HF. underſtood Civil Law, or Caſuiſtical 
Divinity, he never would, I am ſure he never 
5 8 could, have made this Aſſertlon, That 

ecauſe the Laws of a King de facto are in 
force, therefore the Perſon, or King de fats 
himſelf, is as Legal a King, and as mich ſup? 
8 by the Conſtitution, as a King de jure. 
ut theſe are Sciences he ſeems not well ac- 
quainted with, and thereſore ought not to talk 
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ſio dogmatically, and with ſo much Aſſurance 
2s he does, atleaſt I think fo. 
Trourtlhy, Conſider we the Senſe of our 
Engliſb Laws, whether they conclude as Mr. H. 
does, That becauſe the Laws are in force, 
therefore the Kings who made ſuch Laws, are 
them own'd as Legiſlators, and of the ſame 
Authority with other Kings. Now *tis im- 
poſſible to know the Laws, if we cannot reſt 
in the Determinations of the Higheſt Court, 
the High Court of Parliament: And we have 
' theſe following Judgments, which put the Caſe 
beyond Diſpute. 3 5 


Fir t, The famous Claim of Richard Duke 
of Turk, where the Lords declar'd, after a 
full hearing againſt the Regnant King, (as is 
before ſaid) That his Title could not be de- 
Feated. This is a direct Contradiction to every 
thing that Mr. H. hath ſaid, That the Conti. 
tution owns ſuch Kings equally with Kings 
de jure. *T1s ridiculous what Mr. H. ſays, 
That the Debates were aw'd by the preſence 
A Victorious Prince; for tis plain by the 1 
whole Debate, they did all that they could for 1 
King Henry, and made all the Objections they 
were able, and in a manner forc'd Richard to 
part with his Right, App. No 21. F. 72. du- 
ring King Henries Life, even tho they them- 
ſelves own' d the Right to be in him, and ſuch 
19 | as 
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J 
as could not be defeated, for no Body can ima- 
gine, had he ſuch Influence, as Mr. H. fancies, 


and when he had taken ſo much Pains for the 


Crown, he would not then have had it, if he 
could. But tis plain, all the Partiality was 

againſt him, and they ſo far favour d 3 by 
that Compoſition, as to make him a Rightful 
King of an Uſurper ; App. No 21. F. 55, 56. 
and not only ſo, but left all the Regal Power 
in his hands, by Vertue whereof Richard was 


afterwards ruin'd, and loſt his Life. This is 


a flaming Inſtance upon Record againſt every 

thing that Mr. H. hath ſaid, ſo full and clear 
in it ſelf, that it is like the Dukes Title, that 
it cannot be defeated ; but having mention'd 
this before, I ſhall ſay no more of it, on- 
ly obſerve, that a Man muſt have a pretty hard 


Forehead, that can offer any thing againſt it. 


For if this be not a Demonſtration, that the 
Conſtitution 1s quite another thing from what 


Mr. H. made it; I deſpair of ever ſeeing any 


thing demonſtrated. And if a Solemn and 
Deciſive Judgment in Parliament will not tell 
us what is the Law in that Caſe, tis in vain to 


look after Law. And I muſt tell Mr. H. (if 


he does not know it already) that this very 
Sentence ſtands approv'd by all Poſterity, and 


juftify'd as a Legal, and true Deciſion by all 
rhe Hiſtorians of thoſe Times and ever ſince. 


8 econdhy, : 
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Secondly, The Law is declard in this Caſe © 
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by the Attainders of the Perſons of the Kings 


e fafto. I confeſs, Mr. H. ſays, he wonders 


fo much Streſs ſhould be laid on the Attainders, 


and that they. are not to be drawn into Conſe- 


me Which is a very fine Buſineſs indeed | 


or if we muſt lay no Streſs upon any thing, 


nor draw any thing into Conſequence, but 


what Mr. H. pleaſes, he will eafily gain the 


Cauſe. But, by his Favour, the Attainders 
are invincible Arguments againſt him. For 


what, Ipray, were theſe Kings attainted for > 


- But for holding the Crown, and adminiſtring 


the Government, having no Title to it, and 
upon that very Account they are calPd Traitors. 
And] defire Mr. H. with all his Skill, to tell 


me, how any Man can be a Traytor againſt 


Law, and at the ſame time act acording is Law ? 


For whatever it may be, in his Account, in the 


Eye of the Law TRAYTORS and LEGISL A- 
TORS are not Synonymous. And is it poſſi- 
ble for any Man in his Wits to imagine, that 


the ſame Man can be a Legiſlator and a Traytor 
at the ſame time, upon the ſame Account, and 


by the ſame Law? For their Treaſon was no- 


thing elſe but holding the Government; that 
was objected to them, and twas that for which 


they were condemn'd, that is, their very be- 


ing Kings was Treaſon : Which is a Demon- 


ftration, that the Law knows none of Mr. Hs 
Kings, 
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Linge, but as Traytors ; for no Man can be 


faulty, and much leſs a Traytor, whofe Being 
and Actions are ſupported by the Conſtitut ion. 
For 'tis a ſtrange Conſtitution indeed, that 
cannot defend Men at leaſt from Trea/>n, who 


act only according to the Principles and Terms - 


of the ſame Conſtitution! Is it Senſe to ſay the 
fame thing is Treaſon and Legal > That the 
ſame Perſon, and upon the {ame Reaſons a 
King by Law, and a Trayzor againſt Law ; that 
'the fame Perſon is maintain d by Law in his 
Poſſeſſion and Power, and yet the ſame Power 


and Po/ſzſſion to be highly Criminal, and the 


utmoſt Violations of the Law? Theſe Con- 
traditions require ſome of Mr. Hs Skill to re- 


that neither He, nor any of his Party can ſay 


any thingto them, and ſpeak Senſe; and I ah, 
ſure what hitherto hath been ſaid, hath neither 


Reaſon nor Senſe. He tells us of ſome other. | 


Princes who have been attainted, and of the 
unjuſt Attainders of ſome Perſons, which is, 
| Juſt to as muchPurpoſe as. to ſay, becauſe there 
are ſome unjuſt Sentences, therefore there were. 
never any juft ones, The ſingle Queſtion here 


Laus and Conſtitution > Did ever any Lawyer, 
or any one elſe diſpute the Validity of Richard 


1s, Which bf theſe determin'd tray Ee the 


IIPs Attainder ? From whence'tis plain enough, 
that tho they own d his Laws, yet for his Per- 


ſon, that he uſurp'd the Throne, had no Au- 


thority at all, and was a Traytor all the Time 
he held it. And I muſt tell Mr. H. that thoſe 
| Parliaments did not act by Force or meer Po- 
wer, but as Legal and competent Judges, and 
gave Sentence according to Law, even as King 
Charles IPs Parliament declar d COM ELL 
and his Accomplices TRATTORS. And it 
would doubtleſs be a very choice Reaſon to 
evade the Force of that Parliaments Sentence, 
to ſay that there had been before unjuſt At- 
— . 4+ 077 | 
Thirdly, Whenever the Laws have Occaſion 
to mention theſe Kings de facto, they do it in 
ſuch Terms and Expreſſions, as ſufficiently de- 
Clare the Senſe the Laws have of em. And for 
Mr. H's Satisfaction I will draw out ſome of 
them, (App. No x. and No 20.) In 1 Edward 
IV. Concerning the three Henries, IV. V. VI. 
who you know were once Three of Mr. Hs 
Conſtitution Kings, and as good Kings by Law 
as any others, if you'll take his Word for it. 
And yet if a Man reads that Statute, he will go 
near to find a clear contrary Character. As 
firſt of all, they ſay, they are Kings in Deed, 
and not of Right, which is an Expreſſion ſuffi- 


cient to acquaint us what Senſe the Laws have 


of ſuch Les Roys. But they are more expreſs, 
and call them pretenſed Kings, and their 
Reigns 12 Reigns, and as oft as 1 : 
pea 


. 


our Sovereign Lord the King, and eſpecially 
in an Act Parliament, where evety thing is al- 
ways nicely and cautiouſly expreſs d. Can a- 


ny Body believe that theſe Perſons, whom the 


Law calls Pretenſed Kings, and their Reigns 


Pretended Reipns, that the Law makes no dife 


ference between them, and other Righrful Kings, 
but that they have the ſame Authority, Privile- 
ges, and Prerogatives with the moſt Rightful 


Fi.ings in the World > I ſay again, Can any 


Body believe this, and yet keep himſelf in his 
Wits 2 But this Act goes yet further, and in 
reckoning up and confirming ſeveral Grants 


and Licenſes, Privileges and Advantages, &c. 


it does it in theſe Words (which are repeated 
near 20 times in the ſame Act) That they 


ſhall be of the ſame Value and Effect, as if the 
ſame were made or granted by any King LA 


FULLY REIGNING in this Realm of Eng- 
land, and obtaining the Crown of the ſame by 
JUST TITLE. Theſe are Words plain e- 
nough of all Conſcience, and do as plainly 
ſhew the difference the Law makes between 


Kings 
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Kings de facto and Kings de jure, even as to 
the validity of their Grants. And it 1s unac- i 
countable Mr. H. can read this and aſſert the 
contrary. He ſays, indeed, that the Diſtincti- 
on of Kings in Deed and of Right in this Sta- 

tute was miſapplyd. But that's a ſpecial Rea- 
ſon to defeat an Act of Parliament; at this 
rate they may all be quickly turn'd to waſt 

Paper; *tis but ſaying the Matter they declar'd 
was miſepply'd, and there's an end of em; as 
if the Parliament did not know their own 
Minds, or did not know how to expreſs their | 
Meaning, or could not tell what was the Lam 
in that Caſe, or what the Ticls and Autboriry + | 
of theſe Perſons were they condemn'd ; in the | 2 


be 


mean time, if thediſtinction was miſapply d, why 
then thoſe three Kings were Kings de jure, and ſo 
Mr. H. anſwers himſelf; for then all his Ar- 
guments drawn from theſe Kings, and from the 
force of their Laws, is nothing at all to his 
Purpoſe. However, if it was granted him that 
this was miſapply'd, this Doctrine is not only 
contain d in this Statute, but in ſeveral others 3j 
as for Inſtance, 17 Edward IV. cap. 7. after 
King Edward fled the Realm, and King Henry 
re- aſſum d the Throne, and calPd a Parliament, 
The Parliament give their Senſe of that Re- 1 
aſſumption in theſe Words, Whereas hs 4 
PRETENDED PARLIAMENT Unlawfully,  \ 


and 
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E nud by USURP'D Power, ſummon d by the 
Sy REBEL and Enemy of our Sovereign Lord the 


Ting, Hen. VI. late in DEED, but not of 
RIGHT King, and in a few Lines after, n 
rhe 2gth Tear of the Inchoation of bis PRE. 
TEE DO Reign, and the firft Tear of the Rea- 
deption of his USURP'D Power and Eſtate, 
We fee here how coarſely the Parliament treats 
be. Mr. H's Conſtitution- King. Rebellion and U- 
[It would puzzle a Man of ordinary Under- - 
|  Fftanding, how a Man can be a Rebel and a 
Legal King at the ſame time, nay, how he 
. | ſhould be 4 Rebel for the ſame Reaſon that he 
| is a Legal King, that is, for aſſuming the 


Crown, for that is the Rebellion and Uſurpa- 
tion, and that only that the Parliament charges 
King Henry with. It may be Mr. H. who 
| hath got fuch a View of the Conſtitution, as 
never any had before, can tell how to recon- 
cile this, and make Senſe of it; in the mean 
time, it is plain, the Parliament were of one 
Opinion, and he of another; but I hope he 
will give us leave to follow the Judgment of 
Parliament, as to Matters of Lam, and the 
Enpliſh Conflitution, before His, or any New 
1 _ Conftitution-Maker whatſoever. And the 
jj fame we have again in the Parhaments of - 
ü Henry VII. chere Mr. H's Ning Richard is 
called plainly Richard, late Duke of Glouceſter, 
e I 2 | USUR- 
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USURPER of this Realm ; and again, the zid 
late Duke ; and again, Richard, late PRE. 


» TENDING him to be King (1 H. 7. c. 6. a | 


And now to conclude this Point. If plainan 
intelligible Expreſſions determin'd to a plain 
and certain Senſe in Acts of Parliament, be 
not ſufficient to acquaint us what Notions the 
Law has of the Perſons of Mr. H's Kings dle 
facto, it is in vain to ſeek for either Law. or 
Senſe. We muſt range our ſelves in the Field, 
and converſe with Brutes, if the meaning of 
Men and Laws cannot be underſtood by the 
plaineſt Expreſſionns. 
I ſay again of their Perſons," for the 
only Queſtion ; Mr. H. indeed talks of their 
* Laws, but that is another Queſtion, and of a 
diſtin& Nature and Conſideration. © And a 
Man would imagine, that if he was to in- 
. quire what Account the Law makes of ſuch 
or ſuch a Perſon ; his firſt immediate and 
proper Inquiry is, what is directly ſaid of him, 
how he is repreſented, and what Characters 
the Law gives of him; and not to run about 


the Wood, and enquire what A#s have flow'd  - 


from him, and what Conſideration the Law 
hath of theſe Act. And in this Caſe the 
Law and Law-givers are all expreſs and plain; 
and tho? they have retain'd their Laws, for 
Reaſons of State, and upon jult and e _ 
| niide- 
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Conſiderations, as I have obſerv'd ; and this 
is common to all Nations, as well as ours, whoſe 
Laws are not Arbitrary, but made and agreed 
on in Councils ; but for their Perſons, and 
what Account they had of them, and what 
Figure they made in the Government, they tell 
us as plainly and expreſly as *tis poſſible for 
Words to do, That theſe are pretended. 
Linge, their Reigns pretended Reigns ; that they 
are Traitors, Uſurpers and Rebels, Now if 
theſe Expreſſions by Interpretation mean Kings . 
and Legi/latggs, why then we muſt get a New 
Grammar ad pell as New Law, a New Lan- 
| Euage, as Wel as a New Conſtitution, 
Fiſthh, We have a late Inſtance in our 
Memories, that will ſet all this Reaſoning of 
Mr. H. in a clear Light. CROMWELL in the 
time of his ProteForſhip enter'd into a Trea- 
ty, and made a League with France againſt 
Spain, and, by Virtue of which Treaty, Dun- 
kirk, after it was taken, was deliver'd into 
the hands of CRO ELL, and kept by him; 
and when King Charles II. return'd he re- 
1 ceiv'd, poſſeſs d, and kept it, by Virtue of 
the ſame League and Treaty. Now by Mr. H's 
MN. way of Arguing, CROMWELL was the true 
| King and Sovereign of England, and King 
he Charles himſelf acknowledg'd it, becauſe he 
| own'd that Treaty to be valid, and he him- 
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ſelf took the Advantage of it. Tis to no 
Purpoſe to ſay here, that Mr. H. ſpeaks only 
of Laws, For to make War and Peace, to 
enter into Leagues and Treaties, with Fo- 
reign Kings and States, is as proper and pe- 
culiar to the Sovereign Power (and eſpeciallß 
in England) as to make Laws; the Facts in- 
deed are different, but the Reaſon and Argu- 
ment is the ſame to all Intents and Purpoſes. 
And if theſe Treaties continwd good and va- 
lid to the Benefit of the Nation, although 
the Perſon, who made theſe Treaties bad no 
Authority at all, nor ever was acknowledg'd 
to have any, and much lefs by Charles, 
why is not the ſame to be ſaid as to Laws ; 
if the validity of thoſe Treaties were not 
Teſtimonies, nor the leaft Proof of any So-. 
vercign Power lodg'd in the Perſon of him 
that made them > The Validity of Laws are 
no Proof (purely of themſelves) of the Le- 
giſlative Power of them that made them. 
And the Reaſon of both theſe is the fame, 


becauſe the one is no leſs an Act of Sove- 


reignty than the other. The Authority of 
making Laws, and the Authority of making 
Leagues and Treaties, Peace and War, have 
the ſame Original, ſpring from the fame 
Fountain, and are equally Branches of the 
{ame Sovereign Power; and let Mr. H. * 


. "> x" 2 * 5 ” | " Wo 4 82 15 9 
4 , * 5 { 5 S , * 9 
pe" . . N. . * 1 
; * © 5; 2 . 2 Ls : Bos UE 
* N - If by 


my - * . * 6 * 
95 3 1 : . Ob : 
; * „ * \ - 4 "A J bs ; þ 
2 3 » * * 1 : - YE 
* : * [> F. 3 - 


i 9 8 
* i the contrary at his leiſure ; and till be does, 
FF this Inſtance will ſtand invincibly againſt him. 
And the Conſequence is as clear as the Day, 
That as no Contracts and Leagues, howfoever 
binding, do either make or prove, that That 
Perſon who made them was the Nighrfut So- 
vereign of the Nation; fo no Laws, how bind- 
ing ſoever, do either make, or prove, that 
1 That Perſon, who made them, or in whoſe 
9 Name they were made, is the Legal King, or 
| Legiſiaor, by the Conſtitution 
A. Sir, I give you my thanks for theſe Re- 
marks. And now, I think, you may venture 
to ſay," wich ſome Aſſurance (as Mr. H. does 
of bis Cunffiftion) That there is no Coun- 
try in the World where the Laws have ta- 
© ken more care to ſecure the Lawful Prince 
4“ in his Throne, or do more expreſly difallow 
and condemn Ufrrpation, or require Sub? 
A jects to ſubmit ¶ and pay Alegiance, which ? 1 
rale to be ſomething more than bare Submiſ= + © 
© fon] to the Righiful Prince, or King de jure, 
t * than our own; and tho' perhaps no Country 
b has had more Revolutions of Government 
Wu than ovrs,yet they were not ow ing to the want 
„ of Laus, put becauſe ſome Men would not 
3 “ conſider and ſubmit to the Rule, vis. - 
Neminei oportet efſe ſupientiorem Legibus, 
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And now, Sir, Thave only one thing more to 
beg of you, and that is, that you would ſay 
ſomething more of the Non-jurors ; I defire it 
the rather, becauſe Mr. H. is ſo poſitive that 
there were no Non-jurors, His Words are theſe, 
page 2, I don't knowithere are any Non-jurors 20 
be found in all theſe Reign. EE. 

B. Mr. H. may be as poſitive as he pleaſes ; 
- *tis his Way, and he can't help it. But] think, 
I have ſaid enough in my Remarks, to prove 
that there were Non-jurors, in ſome at leaſt of 
thoſe Reigns, and that the Subjects did not ſo 
uni ver ſally, as he ſays, take Oaths of Allegiance 
to his Kings de facto; and thœrefote I hope, 
you will excuſe me the Trouble of ſaying any 
thing more on that Head, However, to gra- 
- tifie you, I will draw up ſome few Queries, 
which may ſerve to clear and illuſtrate what I 
have ſaid in the Remarks, and leave you to con- 
ſider of em, and Mr. H. to anſwer them, if 
you think fit to communicate them to him. 
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QUERIES. 


F 


ä 2 
* '« 
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QUERIES, 


THether a Woman eloping from hier 
Husband de jure, and cohabiting with 
another Man, or Husband de facto, and per- 
forming all the Duties of a Wife towards him, 
oug ht not to be reckon'd an Adultreſs ? | 
* Whether the ſame Woman, leaving or re- 
2 wnkiog, as Mr. H. ſpeaks, from the Husband 
die facto, and returning to her Husband de 
jure, (being penitent for her Adultery, and 
pardon di by Hier Husband de jure) ought not 
to be rechen as a true and lawful Wife, not- 
withſtandifg her former Elopement? te 
Whether a Chriſtian renouncing his: Chri- 
ſſtianity, and turning Mabometan or Deift, is 
not to be reckon d an Apoſtate? 
40 Whether the ſame Perſon renouneing his 
| Apoſtacy, and embracing again the Chriſtian 
Faith, (being truly penitent, and receivd a- li 
gain into the Communion of the Chriſtian =: } 
Church by his Biſhop) ought not to be rec- 
| kon'd a — Chriſtian ? | . 
Whether, by Parity of Reaſon, a Subj ject 1 to 
a King de jure breaking his Oath to king and 
ſwearing Allegiance to a King de facto, (re- 
penting of his new Oath, and revolting from 
the King de Js; e. —_— to his Duty 


of 
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„ 4.44), rd 
of Allegiance to hisfawful Prince) oy btn ft FF 
upon his Repentance, and the King's don, 1 
to be reckon d as good and true a Subject, as 4 
any of thoſe who never ſwore to the King de 
Fado, and to be look'd on as a N ; 


£ 
1 


on- jurorrꝰ 
Whether thoſe Eng liſb and Saxon Noblemen, 
and others, who withdrew into Scotland, and 
ſettled there, upon William the Conqueror's 
taking the Crown of England, were not to be 
reckon' d as Non-jurors ? Fox, Part I. p. 221. 
Hoveden. Huntmdon. „ 8 
| Whether Frederick Abbot of St. Albans GW. 
(who under Sureties went to Duke Wiliam, © 
and being demanded wherefore'he alone did 
offer Oppoſition againſt him, with a confident 
Countenance return'dAn{wer, That he had done 
no more, than in Conſcience and by Nature he 
was bound to do, and that if the Reſidue of the 
Clergy had born the like Mind, he ſhould never 
have pierc'd the Land fo far) was not to be 
reckon'd as a Non-juror > Hayward's Life, 
Will. I. p. 47. . 
Whether thoſe who took part with Robert | 
Duke of Normandy againſt Henry I. were not to 
reckon'd as Non-jurors ? „ : 
Whether thoſe who by Letters folicited 
Robert Duke of Normandy to invade the King- 
dom in Henry Þs Time, were not to be reckon'd “ 
as Non-jurors? Id. Life of Henry I. A | 1 


het 7 f r the Scots, wha re- 
fus d to do Homage to King Stenben, becauſe 
he was ſworn to Tout the Empreſs, was not 
to be reckon'd as a Non-Juror * 700, Part l. 

260. 

5 Whether Henry the Eldeſt San to K. David, 
who did Hae e to King Stepben, but after 
repenting thereof, enter d into Nor:humberlond, 
Oc; mas not to be reckon d as a Non. juror > 
Il ibid. 
Whether King David, who ſwore that he 


would deſtroy Nabal and his 1 but re- 


pented and Ad it not, was not to be highly 
commended # x Sam. 25. 
Whether King Herod, who ſwore unto He- 


rodias, that he would behead Fobn the Beh 


and perform d it, was not juſtly to be band > 
- Mark „ 

Whether Robert Earl of Glouceſter, who 
ſent Stephen a ſolemn Defiance from Normandy, 


revok'd his Homage, and renounc'd him in 


Form, was not to be reckon'd as a Non: j Juror) 


Vide App. . 33, 34+ 35, 6: © >. 
Whether the ſame Robert, (tho? for a Time 


he deferted his Siſter the Empreſs, and did 


Homage to K. Stephen, yet) when K. Ste nen 


; 8 treated him honourably, tempted him 


high, and offer d to make him Ert iniſter of 
State, if he would diſengage himfelf * 
m- 


*« *% 


Empreſs, generouſly reply'd, bs Tha * 


4 not free, but under the Juriſdiction df an- 


ce other, and being ty'd with ſuch great En- | 


** gagements of Duty, that he was in no Con- 
dition to receive Propoſals of that Nature, 


(as Malmsb. Hiſt. Nov. l. 2. p. 107. 209. re- 5 


lates it) was not to be reckon d a Non. juror? 


See App. No 21. F. 34, 3j. 
Whether thoſe few, whoſe relucting Con- 


ſciences remonſtrated againſt Compliance with 
King Stephen, and whoſe high Loyalty to 
Maud, interpreted Paſſrveneſsunder an Uſurper, 

to be Activity againſt the Right Heir,” quitting | 


their Lands in England to the Tempeſt of 


/ 


Times, and ſecretly conveighing themſelves | 
with the moſt Incorporeal of their Eſtates, (as 


occupying the leaſt Room in their Wattage over 


into Normandy) were not to be reckon'd as 


Non: jurors? Fuller's Eccl, Hiſt. p. 7. 
Whether thoſe who adher d to Prince Arthur 
againſt King John, and left the Kingdom there- 
upon, were not to be reckon'd as Non-jurors > 
Fox, Part I. p. 324 1 


* 


Whether, when the Barons nad taken an Oath 


of Allegiance to Lewis Dauphin of France, 
John, or Lewis, was King in Poſſeſſion? Or, 
whether there were two Kings in Poſſefſron, 


and de facto at the fame time? And if two, to 
whichof em was Allegiance due? And HE 
: wic 
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oht T 


| ring, or K. Richard II. againſtHenry IV. (ſuppo- 


ſing they had taken an Oath to Henry, and re- 


penting thereof) were not to be reckon d as Pe- 


nitents and Non- jurors, rather than Revolters ? 


Whether Owen Glendoure, who, with his 


brave, true, and valiant Britains, endeavour'd to 


dethrone Henry IV. the Uſurper of Richard I's 

Crown, was not to be reckon' d as a Non juror? 
Whether thoſe Four, who conſented not to 
Henry IV's being made King, were not to be 


reckon d as Nan jurors? Stow. H. 4. p. 332. 


Whether thoſe Loyal Gentlemen in the late 
rebellious Times, who refus d the Ingagement, - 


and thoſe Gentlemen, and others, who were 
wheedled or frighted into Compliance with the 


then uſurp d Powers, but afterwards repented 


and adher'd firmly to the Intereſt of K. Charles 


II. our of Poſſeſſion, were not to be reckon'd as 
Non-jurors ? 


Whether 


| Allegiance, according to Mr. Z's: Doctrine, 


Paſſæſſion of that Crown and Kingdom ? 


| Riifies his ſo doing 2 I defire I fay, to be ſa- 


. 100 x 


Whether the PRETENDER, 2 bs ef 1 
in Scotland, and been own d for King. flo, = 


was not due to him, and him only, as being 1 in. 


Whether Mr. E. himſelf, while he was 2 
Nonzjuror, bone fidei, did not look upon Pe- N 
nitents as Non- jurors? 

Whether Mr. H. can with a ſafe Conſcience 
abſolve a Subject, who has (as by Law requir d) 
taken an Oath to a King de jueg and his 
Heirs and Succeſſors, and notwithſtanding this, 
takes the like ath to a King de facto, and ju- 


tisfy'd, whether Mr. H. can, with a ſafe Con- 


ſcience. give ſuch a ons. Abſoiuzen 11 


NI 


ee 

1. Moderation, from its firſt Riſe down 
co its preſent Toleration in theſe Kingdoms. 
Whberein its Original and Increaſe are ſet forth, 
its ſeveral Contrivances to ſubvert the Ghurch 
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land prov 
by che Fundament 
Authorities of Lawyers, Hiſtorians, and Divines; 
and rh to be due to the King, not only 
by the Laws Eecleſiaſtical and Civil, but by the 
Laws of God and Nature; and that neither the 
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f TD of” Faction, alias Hypoctifie; 


and State, apparently detected, and the Steps it 


has made, towards getting into the Supreme 
Power from the Reformation, to the Riſing of the 
_ laſt Parliament are confider'd. (Pr. Bd. 2 s. 6 d.) 


Old England: Or, the Government of Eng- 
to be Monarchical and Heredi ary 
amental Laws of England, and by the 


doe, nor any other Power, upon any Pretence 
. Tal abſolve the Subjects bo England, 


from their Oaths and Allegiance to the King ; 
in à Letter to a Reformer, with an Appendix. 


Price — es. 600 


The Mask of Moderation, pull'd off the foul 
Face of Occaſional Conformity; being an Anſwer 
to a poiſonous Pamphlet, Intitl'd, Moderation ftill 


a Vertue: Wherein, the looſe Reaſonings, and 


ſhuffling Arguments of that Author are plainly 
laid open and confuted. (Price 15.) 
The Woolf ſtript of his Shepherds Cloathing, 


Moderation a Vertme : Wherein the Deſigns of the 
Diſſenters againſt the Church, and their Behaviour 
towards Her Majeſty, both in England and Scot- 
land, are laid open; with the Caſèe of Occafional 
Conformity, conſider d. Humbly offer'd to the 
Conſideration of Her Majefty, and Her * 

us | Efſtates 


/ 


| 
/ 1 


in Anſwer to a late Celebrated Book, Intitf'd, 


call a High Churchman ; with my Strvice*t 
* . Ee TY 


8 Additions. (Price 15.) . 
Caſſandra (but I hope not) telling what will 
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Eſtates of Parliament, the 4th 


Dr. Davenant. (Price 15. 6d. 


naticks, to undermine and blow up the Pfeſe nt 
Church and Government. Occaſion'd, by a late 


Pamphlet, Entit'd, The Danger of Prieſt- Craft, & c. 


With a Supplement, on Occaſion of the New 
Scotch Presbyterian Covenant. By à True Church 
Man. (Price 6 d.) ET en 

The New Aſſociation, Part II. With farther 


Improvements, as another and later Scot's Preſ- 


2 


byterian Covenant, beſides that mention 


Explication, in the Reflections upon the Shortefi 


Fay. Alſo an Account of ſeveral other Pam 


phlets, which carry on, and plainly diſcover the 
Deſign, to undermine and blow up the Preſent 


Church and Government. Particularly the Diſ- 


covery of a certain ſecret Hiſtory, not yet pub- 
liſh'd, with a ſhort Account of the Original of 


Government, compar'd with the Schemes of the 


Republicans and Whiggs : The Second Edition with 


x 


come of it, Numb. 1. in Anſwer to the Occaſional 


Letter, Numb. 1. wherein the new Aſſociations are 


conſider d. The 2d Edition, Price 1. 
Caſſandra, Numb. 2. Cc. Price 15. 60. 
A Vindication of the Royal Martyr K. Char. I. 


from the foul Aſperſions caſt upon him by Calamy, 
in his Abridgment of Baxter s Life, being a Caſe 


of preſent Concern, Price 4 d. 
A Deſcription of Princes and their Favourites. 
Price 5 d. i” h 5 | 


din 
the former Part. An Anſwer to D. Fox's 


I be New Aﬀocation, of thoſe” calbd, Aude. 
rate-Church-Men, with the Modern-Whigs and Fa- 
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